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(B—203462]

Federal Procurement Re gulations—Orders Under ADP Schedule—
Synopsis in Commerce Business Daily—Options to be Exercised—
Lease-Purchase Agreements
Federal Procurement Regulation sec. 1—4.1109—6 requIrement that agency publish
Commerce Business Daily anrouncement of agency's intent to convert Automated
Data Processing Equipment from lease to purchase under General Services Ad-
n)inistration schedule contract is a necessary prerequisite to the exercise of a
purchase option for such equipment.

Matter of: Suba H, Inc., December 3, 1981:

Suba II, Inc. protests the Army's exercise of an option to purchase
certain installed computer equipment which the Army had been leasing
from IBM under its General Services Administration (GSA) schedule
contract No. GS—OOC--02542. Suba asserts that the Army failed to
publish a synopsis of the intended purchase in the Commerce Business
Daily (CBD) before the purchase in sufficient time for potential sup-
pliers to respond. Suba contends that identical equipment was readily
available from other sources and that a competitive procurement would
have saved the Government $20,000. We sustain the protest.

Federal Procurement Regulations (FPR) 1-4.1109—6,46 Fed. Reg.
1205 (1981), provides:

(d) * * *
Orders placed against ADP schedule contracts for the conversion from lease to

purchase of installed ADPE are subject to the following:
(I) The intent to place a purchase order, with a net value * * * in excess of

$50,000, is synopsized In the CBD at least 15 calendar days before placing the
order * * S

* * t * * * *
(g) S S
(2) When a response(s) o the CBD notice Is received from a nonschedule

vendor for an Iten (a) that meets the user's requirement, the contracting officer
shall * *

(I) Document the procurEment file with an evaluation which indicates the
nonschedule item(s) would ilot meet the requirement, or that the schedule pro-
vided the lowest overall cost, or

(Ii) When the evaluation indicates that a competitive acquisition would he
more advantageous to the Government, the Contracting Officer normally should
Issue a formal solicitation. * * *

The Army admits that; the contracting activity—Fort Richardson,
Alaska—did not comply with the regulation since the synopsis in this
case was mailed on May :L2, 1981, and published on May 27, 1981, only
2 days before the purchase order was issued to IBM.* The Army ad-

aThe regulation became effective January 15, 1981. The contracting activity reports
it only became aware of the rgulation on May 12, at which time the contracting of-
ficer immediately prepared and mailed a synopsis to the CBD. FPR Temporary Regula-
tion 46, 40 Fed. Reg. 40015, September 8, 1979, provided that the use of ADP schedule
contracts for the conversion frDm lease to purchase of installed ADP1 must be synop-
sized in the CBD "sufficiently in advance of placing the order to permit potential sup-
pliers to demonstrate their ability to satisfy the Government's requirement * *
Thus, even the prior regulaticn required the activity to synopsize the intended pur-
chase, and the activity should iave sent a synopsis to the CBD sufficiently before June 1
to permit its publication at a :easonable time for potential suppliers to respond.
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vises us that the need to comply with the regulation has been brought
to the activity's attention, but no corrective action is possible since
payment has already been made.

Nonetheless, the Army suggests that no substantial impropriety
occurred in this case because the purchase option was evaluated in
the original competition for the lease of the equipment. The Army
cites our decision KET, Incorporated, 58 Comp. Gen. 38 (1978), 78-=-2
CPD 305, to support its proposition. The KET case is inapposite to
the present situation because KET concerned the exercise of an option
for non-schedule items or services, for which there is no express CBD
notification requirement specified by regulation.

In this case, the option exercise without the prescribed CBD notice
and the attendant contracting officer's evaluation of the responses re-
ceived as a result of the notice were clearly improper. CF. Federal
Data Corporation, 59 Comp. Gen. 283 (1980), 80—1 CPD 167 (a case
dealing with the requirements of Temporary Regulation 46).

Since payment has already been made, we agree with the Army that
no corrective action is feasible in this case.

The protest is sustained.
(13—202670]

Officers and Employees—Transfers—Real Estate Expenses—Fore.
closure Sale—Litigation Expenses
Employee of the Forest Service sold residence within 1 year of transfer in a
sheriff's sale under court order following foreclosure. Employee may not be re-
imbursed under 5 U.S.C. 5724a(a) (4) for costs assessed by the court in Con-
nection with foreclosure and sale since Federal Travel Regulations para. 2.2c
specifically precludes reimbursement for costs of litigation.

Matter of: Reimbursement of Real Estate Expenses—Foreclosure
Sale, December 4, 1981:

The Department of Agriculture's National Finance Center has re-
quested a decision on the propriety of certifying an employee's vouch-
er for expenses incurred in connection with the foreclosure sale of her
residence at her old duty station. The agency questions whether a
foreclosure sale is a residence transaction for which real estate ex-
penses may be reimbursed under 5 U.S.C. 5724a(a) (4). While the
fact that title was transferred other than by the usual real estate sale
transaction does not preclude reimbursement, the implementing regu-
lations prohibit reimbursement of those costs associated with the
judicial process of foreclosure.

The particular employee, who was transferred from Grants Pass,
Oregon, to Eugene, Oregon, in September 1979, was unsuccessful in
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her attempts to sell her Grants Pass residence. When the employee
defaulted by failing to make timely payment under the land sales con-
tract by which she had purchased the property, the seller foreclosed.
On August 18, 1980, the property was sold at sheriff's sale pursuant
to a writ of execution and order for summary judgment by the Circuit
Court of the State of Oregon for Josephine County. The expenses for
which the employee claims reimbursement are the following costs and
disbursements allowed under Chapter 20 of the Oregon Revised Stat-
utes incident to the judgment on sheriff's sale:

Attorney Fees $750. 00
Costs and Disbursements 5. 50
Clerk's Fee '2. 00

RegisteredLetters 7.46
Publication Costs 164. iS
Sheriff's Fee 62. 50

Total Expenses Claimed $1, 038. 64

Reimbursement of real estate expenses incurred in connection with
a Federal employee's change of duty station is governed by chapter
2, Part 6 of the Federal T:avel Regulations (FPMR 101—7, May 1973)
(FTR.). Paragraph 2—6.:. of the FTR provides that to the extent
allowable "the Government shall reimburse an employee for expenses
required to be paid by him in connection with the sale of one residence
at his old official station ." We have recognized that the regula-
tion permits reimbursement of certain expenses incurred for the pur-
pose of transferring title by other than the usual sale or purchase
transaction. See B—173652, October 27, 1971, and B—166419, April 22,
1969.

The fact that title to :he employee's former residence was trans-
fcrred by sheriff's sale as the consequence of foreclosure does not itself
preclude reimbursement under FTR chapter 2, Part 6. However, FTR
para. 2—6.2c specifically precludes reimbursement for costs of litigation.
We have held that the term "litigation" as used in the Federal Travel
Regulations means a con:est in a court of law to enforce a right, a
judicial controversy, a suit at law, an action before a court. See 48
Comp. Gen. 71 (1968); B—181983, March 25, 1976; B—174315, Novem-
bar 15, 1971. In the instar.t case the expenses claimed by the employee
were assessed incident to the judicial process of foreclosure—an action
i)efore a court. As such, they are costs of litigation that may not be
reimbursed.

Accordingly, the employee's claim is disallowed.
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[B—195753]

General Accounting Office—Jurisdiction—Contracts_Disputes---.
Contract Disputes Act of 1978—Money Damage Claims
Claim for money damages arising out of agency cancellation of post-March 1,
1979, contract on basis that award was erroneous is for resolution under Con-
tract Disputes Act of 1978 and, therefore, cannot be considered by General
Accounting Office (GAO).

General Accounting Office—Jurisdiction—Contracts—Disputes—
Contract Disputes Act of 1978—Criteria of GAO Review
GAO will not review procedures leading to award of contract to the terminated
contractor where claimant has not requested review and there is no possibility
of corrective action by way of reinstating terminated contract since contract
requirement has been fully performed.

Matter of: Wall Irrigation Service, December 8, 1981:

Wall Irrigation Service (Wall) has submitted a claim concerning
the cancellation of contract No. 14—16—0006--79—071, for well rehabili-
tation at the Hastings Wetland Management District, issued by the
Department of the Interior, Fish and Wildlife Service (Interior).

Interior issued a notice of award of the contract to Wall by letter.
Subsequent to the award, Interior forwarded the bid to its solicitor's
office for review. The solicitor found that a note in Wall's bid qualified
the bid rendering it nonresponsive and recommended that the contract
be canceled. Based on the solicitor's recommendation, Interior notified
Wall by letter that the well rehabilitation contract was "terminated
as an erroneous award." The award was then made to the next lowest
bidder and the contract has been fully performed. Wall submitted
an itemized list of damages totaling $4,078 which it contends it has
incurred because of the cancellation. WTa11 contends that these costs
were incurred because of Interior's delay both in discovering that the
bid was nonresponsive and in notifying Wall that the award was
terminated.

Wall's original claim to our Office was dismissed after Wall failed
to express continued interest in our consideration of the matter when
requested to do so. Wall has again requested our decision.

Wall's claim, relating to the alleged improper cancellation of a
post-March 1, 1979, contract (the contract was awarded July 5, 1979),
is required to be processed under the Contract Disputes Act of 1978,
41 U.S.C. 601—613 (Supp. III, 1979) and we recently have held may
not be considered by our Office. See Arm-Ben Corporation, B—204930,
October 19, 1981, 81—2 CPD 318. As stated in section 6(a) of the act:

All claims by a contractor against the government relating to a contract shall
be in writing and shall be submitted to the contracting officer for a decision.

We recognize that it is appropriate in some circumstances for us
to review the validity of the procedures leading to award of the con-
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tract to the terminated contractor. See, for example, Evergreen lieU-
copters, Inc., B—202962, September 28, 1981, 81—2 CPD 252; Advanced
Energy Control Systems, liw., B—201249, May 20, 1981, 81—1 CPD
392; New England Tele9hone and Telegraph Company, 59 Comp.
Gen. 746 (1980), 80—2 CFD 225. However, in the cited cases the pro-
testers requested a review of the validity of the agency procurement
procedures with a view towards a possible GAO recommendation of
corrective action by way of reinstating the terminated contracts. By
contrast, Wall's submission is for monetary relief only; further, per-
formance under the contiact awarded to the next lowest bidder was
completed in 1979. Therefore, there is no possibility of corrective
action under this procurement.

Under the circumstances, the claim is dismissed.

(B—016483

Compensation—Overtime—Fair Labor Standards Act—Travel-
time—Nonworkday Travel—Employee v. Agency Scheduling
Two Army employees, nonexempt under the Fair Labor Standards Act (FLSA),
were authorized privately owned vehicle use as advantageous to the Govern-
ment. They drove to temporary duty stntion oii a. Sunday and returned on a
Saturday, their nonworkdays. The employeQs are entitled to credit for hours of
work under FLSA for time tLey spent (lriviT)g. The Army allowed employees to
schedule travel and may not subsequently defeat employees' entitlement to over-
time compensation by stating that travel should not have been scheduled in the
manner the employees chose.

Compensation—Traveltiine—Hours of Work Under FLSA—Pas-
senger in Privately Owned Vehicle
Employees who travel as passengers on their nonworkdays during hours which
correspond to their regular working hours are entitled to have such traveltime
credited as hours of work under FLSA.

Compensation—Overtime——Fair Labor Standards Act—Fair Labor
Standards Act v. Other Pay Laws
Fact that employees are not entitled under 5 U.S.C. 5542 to overtime compensa-
tion for certain traveltime has no bearing on whether they are entitled to over-
time under the Fair Labor Standards Act, FLSA. Where FLSA provides an
employee with a greater pay benefit than that to which he is entitled under
5 U.S.C. 5542, the employee i entitled to the FLSA benefit.

Matter of: Mary Joyce Lynch and Darlene I. Drozd—Entitlement
to Overtime Pay for Travel to Training—Fair Labor Standards Act,
December 8, 1981:

This decision is at the request of Captain R. N. Freckleton, Finance
and Accounting Officer for Fort Indiantown Gap, Annville, Pennsyl-
vania. It concerns the enitlement of two Department of the Army
employees to overtime compensation under the Fair Labor Standards
Act (FLSA), 29 U.S.C. 201 et seq. (1976), for travel on nonworkdays

384—848 0 — 82 — 2
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to and from a training assignment. The claim may be paid in accord
ance with the explanation that follows.

Ms. Mary Joyce Lynch and Ms. Darlene I. Drozd, nonexempt em-
ployees under FLSA, travelled from their respective homes near their
official duty station, the Army Support Element, Oakdale, Pennsyl-
vania, to Harrisburg, Pennsylvania, on a temporary duty assignment.
Both employees were authorized privately owned vehicle (POV) use
as being advantageous to the Government. The travel authorizations
stated that travel should commence on May 11, 1980, a Sunday.

Ms. Lynch departed her home on May 11, 1980, at 1245, arrived at
McKees Rocks at 1330 and apparently departed with Ms. Drozd at
1400 arriving in Harrisburg at 1930. On completion of the temporary
duty assignment Ms. Lynch and Ms. Drozd departed harrisburg on
May 17, 1980, a Saturday, at 1110 and arrived at McKees Rocks at
1645. Ms. Lynch left MeKees Rocks at 1915 arriving back at her home
in Venetia at 2000. Ms. Lynch and Ms. Drozd both claim 6 hours of
overtime for travel on May 11, 1980, and 6 hours of overtime for travel
on May 17, 1980. Their duty hours are Monday through Friday, 0745
to 1615.

Ms. Lynch claimed mileage from Venetia to McKees Rocks and
return, 35 miles each way for a total of 70 miles. Ms. Drozd claimed
mileage from McKees Rocks to Harrisburg and return, as well as local
mileage in the temporary duty area. Therefore, since Ms. Lynch did
not claim mileage from McKees Rocks to Harrisburg and return, it
appears that the two employees travelled together for that portion
of the trip and that Ms. Lynch travelled on her own between MeKees
Rocks and her residence.

The accounting officer states that the overtime was justified by the
approving official on the basis of Federal Personnel Manual (FPM)
Letter 551—10, April 30, 1976, and a Department of the Army letter
entitled "Overtime Pay in Conjunction With Travel to and From
Training Courses," dated April 8, 1977. The latter two references out-
line conditions under which traveltime is considered hours of work
under FLSA. The accounting officer questions this approval of the
overtime because there is no indication that the performance of work
was required while traveling, or that the agency could not possibly
have scheduled the temporary duty assignment so as to allow travel
during regular duty hours. In this regard he refers to 5 U.S.C. 5542

(b) (2) (1976) and FPM Supplement 990—2, Book 550, S1—3.b, April 7,
197g.

Section 5542 of title 5, United. States Code, and the Office of Person-
nel Management's instructions in FPM Supplement 990—2, Book 550,
S1—3.b, should not be confused with overtime compensation under
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FLSA. The two employces here are covered by the overtime provi-
sions of both 5542 and FLSA, but separate determinations must be
made to ascertain whether the employees are entitlet to overtime com-
pensation under either law. The fact that Ms. Lynch and Ms. I)rozd
are not entitled to overtime compensation for their travel under 5
U.S.C. 5542 and FPM Supplement 990—2, Book 550, S1—3.b, has no
bearing on whether they are entitled to overtime compensation under
the FLSA's separate criteria. We have held that where FLSA pro-
vides an employee with a greater pay benefit than that to which he is
entitled under 5 U.S.C. 5542, the employee is entitled to the FLSA
benefit. Dian Estrada, B499360, May 5, 1981, 60 Comp. Gen. 434;
54 Comp. Gen. 371, 375 (1q74).

In determining whether the traveltime in question is hours of work
under FLSA, the following instructions are pertinent if a nonexcmpt
employee:

(1) performs work while tiaveling (including travel as a driver of a vehicle),
* * * or (3) travels as a passenger on nonworkdays during hours whih cor-
respond to his/her regular working hours. FPM Letter No. 551—10, April 30, 1976.

There is no question that the Army authorized the travel on May 11,
1980, a Sunday. Moreover, the Army did not direct the employees to
return on a day other than May 17, 1980, a Saturday. We have held
that where an agency allows an employee to schedule travel and the
employee travels during corresponding hours on a nonworkway, the
agency may not subsequmtly defeat the employee's entitlement to
overtime compensation by stating that the travel should not have been
scheduled in the manner the employee chose. Dian Estrada, cited above.

Therefore, under the above rules the ethployees' entitlement for
credit of traveltime as hours of work under FLSA is as follows.

On May 11, 1980, Ms. Lynch travelled for 3 hours, 1245—1330 and
1400—1615, during her corresponding duty hours and she is entitled
to credit for that time as hours of work. The 3 hours and 15 minutes
she spent travelling outside her corresponding work hours are not
hours of work unless she drove during that time. Assuming Ms. Drozd
did all of the driving from McKees Rocks to Harrisburg on May 11,
Ms. Drozd is entitled to credit for 51/2 hours of work from 1400 to 1930.

On May 17, 1980, Ms. Lynch travelled for 5 hours and 5 minutes,
from 1110 to 1615, during her corresponding work hours and is en-
titled to credit for such time as hours of work. Of the traveltime after
her corresponding work hours, it appears that Ms. Lynch drove only
45 minutes. from 1915 to 2000, on her return to Venetia from MeKees
Rocks, for which she is entitled to credit for hours of work. The total
hours of work for Ms. Lynch for May 17, therefore, is 5 hours 50
minutes. Again assuming Ms. Drozd drove her car from Harrisburg
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to McKees Rocks, she is entitled to credit for 5 hours 35 minutes of
driving time as hours of work (1110 to 1645).

The above computation, of course, assumes that each employee did
the driving which we have constructed from their separate claims for
mileage. If Ms. Lynch were to have shared the driving between Mc-
Kees Rocks and Harrisburg, then any time she drove after her cor-
responding duty hours would be credited to her as hours of work. See
Note 2, Table 3, Attachment to FPM Letter 551—10. By the same
token, any time spent by Ms. Drozd as a passenger after corresponding
work hours would not be creditable hours of work. The computation
a]so assumes the travel was between home and lodgings at the tem-
porary duty station and return. See Attachment to FPM Letter 551—
11(4), Table 2A, October 4, 1977.

The Army has not supplied us with the time of the two employees'
lunch periods. We note, however, that bona fide meal periods are de-
ducted from hours of work. Attachment to FPM Letter 551-40 (8),
Table 3, Xote 1. If, therefore, the employees' lunch periods cut across
any of the above time periods found to be hours of work, such time
must be deducted from the total creditable hours of work.

If, after considering the above, it is found that any hours of work
for the time spent travelling exceeds 40 in a week for either employee,
the employee should be paid overtime for such traveltime under
FLSA.

(B—204125]

Contracts—Protests—General Accounting Office Procedures—
Tim eliness of Protest—Mistake Claims—Protest Status
Although claims for equitable relief from an alleged mistake in bid filed after
award have not been subject to timeliness requirements of General Accounting
Office (GAO) Bid Protest Procedures, protest seeking bid correction and award
properly is subject to timeliness rules as effectiveness of remedy i dependent
on prompt resolution of the matter.

Contracts—Protests——General Accounting Office Procedures—
Timeliness of Protest—Initial Adverse Agency Action Date—Mis-
take Correction Before Award
Protests initially filed with contracting agency must be subsequently filed with
GAO within ten working days of protester's receipt of agency's denial or they
will be dismissed as untimely and protester's attempt to continue protest with
agency does not toll the period for filing with GAO.

Bids—Mistakes——Unit Price v. Extension Differences—Rule
Discrepancy between unit price and extended price, where bid would be low only
if extended price governed, is not correctable as clerical error since it canant be
ascertained from bid which price was actually intended.
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Bids—Mistakes——Intended Bid Price Uncertainty—Correction In-
consistent With Competitive Bidding System
Agency properly refused to consider bidder's work papers and to allow correction
of bid where there was discrepancy between unit and extended price, bid would
be low only if extended price governed, and intenaed bid was not apparent from
bid, since applicable regulation does not allow correction of mistake in bid when
another bidder would be displaced as low bidder by the correction, unless intended
bid can be determined from bid itself.

Matter of: Western Equipment of Oregon, December 8, 1981:
Western Equipment of Oregon protests the awarJ of a contract for

a 35-ton crane to McDonald Industries by the U.S. Army Corps of
Engineers, under IFB No. DACWS7—81—B-0031. Western contends
the Army improperly refused to permit correction of a typographical
error which would have made Western's bid lower than that of Mc-
Donald Industries. We believe that the protest is untimely under our
Bid Protest Procedures, 4 C.F.R. Part 21 (1981) ; it is therefore dis-
missed.

The solicitation required the bidder to provide unit and extended
prices for each of the foar line items as well as a total price and it
stated that in case of a discrepancy between the unit price and the ex-
tended price the unit price would govern, subject, however, to correc-
tion to the same extent and in the same manner as any other mistake.
Western bid a unit price of $290,935 and an extended price of $260,-
935 for the major line item, no charge for the other line items, and a
total price of $260,935. McDonald Industries bid $27,148. In light of
the discrepancy in Weste:rn's bid, a contract specialist called Western
for verification and was told that the $260,935 price was the intended
bid. The contract specialist prepared an abstract of bids listing West-
ern's price as $260,935 and Western received a copy.

The agency then dete:mined that the unit price should prevail.
'Western was informed cf this change and during the next several
weeks was informed that no award decision had been made but its
bid was being evaluated, as $290,935. McDonald was subsequently
awarded the contract. Western then protested to the agency, contend-
ing the $290,935 price was the result of a typographical error provable
by reference to its work sheets and asking that it be permitted to cor-
rect this mistake.

The Army's initial reaction to Western's bid was based on the as-
sumption that an apparent clerical mistake had been made and that it
was correctable under Defense Acquisition Regulation (DAR)

2—406.2. The regulation provides for the correction of an apparent
clerical mistake in a bid prior to award if that mistake is obvious on
the face of the bid. After 'Western verified that its unit price was er-
roneous and its extended price was its intended price, the Army re-
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versed itself and concluded that the error was not a clerical one which
was correctable under DAR 2-406.2, but rather one that could be cor-
rected only if the conditions of DAR 2—406.3 (a) (3) were met. That,
section permits correction of other mistakes in appropriate circum-
stances.

By letter of June 18, which was received by Western on June 22,
the Army refused to allow correction of Western's bid. Western at-
tempted to pursue the matter further with the Army and it was not
until July 23 that our Office received a telegram from Western protest-
ing the rejection of its bid.

Our Bid Protest Procedures establish timeliness standards for the
filing of protests. See 4 C.F.R. 21.2. The timeliness rules are intended
to provide for expeditious consideration of objections to procurement
actions without unduly delaying the procurement process and to per-
mit effective corrective action when appropriate. Davey Co'lmp're8sor
Company, B—195425, November 14, 1979, 79—2 CPD 351. We have not
applied these timeliness standards to post-award claims for equitable
relief from an alleged mistake in bid (see Gy F. Atkinson Co., et al.,
55 Comp. Gen. 546, 554 (1975), 75—2 CPD 378; Galion Mann! acturiil%g
Division, Di'esser I'ndnstries, Inc., B—193335, June 19, 1979, 791 CPD
436; B—176760, January 22, 1973) because the procurement process
would not have been interrupted or delayed and the interests of the
competitors would not have been prejudiced by any delay in the resolu-
tion of the claims. However, where bid correction is sought in order to
obtain an award the availability of that remedy, if it is warranted,
depends largely upon prompt resolution of the matter. In such in-
stances, delay can render competitors' prices increasingly obsolete as
well as prevent the agency from obtaining delivery of needed items on
schedule. Therefore, we believe the interests of all parties would be
best served if complaints of an agency's failure to permit bid correc-
tion before award are treated as protests, rather than as claims, and
are made subject to the timeliness rules contained in our Procedures.

Our Procedures provide that protests initially filed with the con-
tracting agency will be considered subsequently by our Office only if
they are filed within 10 working days of the protester's learning of
initial adverse agency action. Adams Bros. Interiors, B—201048, No-
vember 12, 1980, 80—2 OPD 360. In the case at hand, the agency's writ-
ten denial of Western's protest was clearly adverse agency action and
should have been protested to our Office within 10 working days of
June 22 when Western received the letter. The fact that Western con-
tinued to pursue its protest with the agency after the agency's denial
did not toll the period for filing with our Office as prescribed in our
Bid Protest Procedures. Kings Electronics Co., Inc., B—198799, May
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22, 1980, 80—i CPD 354. Therefore, as its protest telegram was not
received until July 23, Western's protest is untimely and will not be
considered on its merits.

We point out, for the protester's information, however, that the
Army's position appears to be correct. To be correctable as a clerical
error under the provisions of DAR 2—406.2, a mistake must be obvi-
ous on the face of the bid and the contracting officer must be able to
ascertain the intended bi.d from the face of the bid. Armstrong &
Armstrong Inc. v. United States, 356 F. Supp. 514 (E.D. Wash. 1973),
affirmed, 514 F. 2d 402 (9th Cir. 1975); G. S. Hulsey Crushing, Inc.,
B—197785, March 25, 1980, 80—1 CPD 222. In this case, neither the
$290,935 unit price nor the $260,935 extended and total price is illogi-
cal or grossly out of line with the $2T7,148 bid of the awardee and the
intended bid cannot otherwise be determined from the bid alone. Thus,
Western's mistake is not correctable as a clerical error under DAR

2—406.2.

DAR 2—406.3 (a) (3) permits correction of a mistake when its
existence and the bid actually intended can be established by clear
and convincing evidence. When correction would result in the dis-
placement of a lower bid, however, the regulation requires that the
bid actually intended be 'ascertainable substantially from the invita-
tion and the bid itself." This requirement applies to situations, such
as this one, where there is a discrepancy between unit and extended
prices and the bid woulc. be low only if either the unit or extended
price was correct. 51 Comp. Gen. 283 (1971). The reason for the rule
is that it would be unfair to other bidders to allow the bidder the
opportunity to decide, after bid opening, which price to support and
thus whether to remain i:a contention for award. As indicated, it can-
not be ascertained from 'Western's bid whether the unit price or the
extended/total price was actually intended, since either could have
been reasonably intended.

(B—203607]

Sales—Lottery—Multiple Drawings—Subsidiary Bids—Unfair Ad-
vantage Consideration—-Natural Gas Sales
Statutory requirement that all interested persons be afforded a full and equal
opportunity to acquire petroleum products is not sotisfied when two subsidiaries
of the same parent corporation participate separately in a lottery sale. Distin-
guished by B—204821, March :16, 1982.

Sales—Lottery—Multiple Drawings—Subsidiary Bids—New Lot-
tery Recommended
Recommendation Is made that Department of Energy conduct a new lottery, which
includes the prior unsuccessful bidders who are still interested in obtaining an
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award under the solicitation, but only one of the two subsidiaries of parent cor-
poration which participated in the previous lottery. If the previously successful
subsidiary is not selected, its contract should be terminated for the convenience
of the Government.

Matter of: Atlantic Richfield Company, December 9, 1981:
The Department of Energy (DOE) issued invitation for bids

(IFB) No. DE—FBO1—81RA32124 for tile sale of natural gas from
Naval Petroleum Reserve No. 1, Elk hills, California, for 1 year. The
sale was divided into two line items. Under line item No. 1, the maxi-
mum number of awards was seven; for line item No. 2 the maximum
number was two. The IFB permitted bidders to hid discounts from
a price control ceiling, i.e., the "maximum legal price," set by the Fed-
eral Energy Regulatory Commission. Award was to be to the highest
bidder. In the event of a tie involving more than seven bidders for line
item No. 1, or two bidders for line item No. 2, awardees were to be
determined by lottery. Ten bids were received for line item No. 1 and
nine for line item No. 2. Each bid, under the respective line items, was
for the maximum price and a lottery was conducted.

Atlantic Richfield Company (ARCO) has protested the DOE's
award of two contracts—one from each line item—to Southern Cali-
fornia Gas Company (Southern).

For the reasons which follow, the protest is sustained.
DOE issued the IFB under the Naval Petroleum Reserves Produc-

tion Act (Reserves Act), 10 U.S.C. 7420, et .eq. (1976). Subsection
7430(b) of the Reserves Act requires such sales to be made "at public
sales to the highest qualified bidder." Subsection 7430(d) adds that
sales made under the authority of the Reserves Act must be "so struc-
tured as to give full and equal opportunity for the acquisition of petro-
leum by all interested persons, including major and independent oil
producers and refiners alike." The IFB stated that sales made under
the Reserves Act were subject to the Federal price controls created by
the Natural Gas Policy Act.

At bid opening ARCO, a bidder for line item Nos. 1 and 2, informed
DOE's contract specialist who supervised the opening that two of the
bidders, Southern and Pacific Lighting Gas Supply Company (Gas
Supply), were commonly owned and controlled by Pacific Lighting
Corporation (Pacific). (Pacific owns 100 percent of Gas Supply's
voting stock and 93 percent of Southern's.) ARCO requested that, for
the purposes of the lottery, both Gas Supply's bid and Southern's bid
be treated as one bid. The contract specialist denied ARCO's request
and included both of the companies as separate bidders in the drawing.

ARCO submits that DOE's decision gave Pacific an unfair advan-
tage since it allowed it to submit two bids through its subsidiaries.
ARCO believes that the practical effect of permitting both subsidiaries
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to participate in the lottery as independent bidders was to provide the
parent company with two chances out of 10 in the drawing for line
item 1 and two chances out of nine for line item 2, as compared with
the other bidders' one chance. ARCO asserts that DOE's action un-
fairly prejudiced the other bidders. This prejudice could only be rem-
edied, in ARCO's view, by conducting a new lottery in which "each
bidder has the correct (and equal) mathematical probabilities for suc-
cess."ARCO argues that ?acific, Southern and Gas Supply are clearly
a single "person," and the activities and basic business policies of the
latter two companies are controlled by the former. It is ARCO's posi-
tion that:

[1] t cannot be seriously maintained that permitting one bidder in a lottery
twice as many chances as any other constitutes the giving of all parties a "full
and equal Opportunity" to purhase the gas.

ARCO emphasizes that it does not object to the filing of bids by affili-
ated companies in a truly competitive sale.

In this regard, DOE argues it did conduct a competitive sale, not a
lottery, because any bidder could have bid a discount from the maxi-
mum legal price. Thus DOE contends that the sale was competitive.

DOE's argument, that this should be viewed strictly as a competi-
tive sale is simply not persuasive. All 10 bidders for line item 1 and
all 9 bidders for line item 2 bid the maximum legal price. This result
was predictable since potential bidders need not speculate as to how
high oPPonents might bid—the IFB tells them. Nor can we conceive
of any rational reason to bid less than the maximum legal price, in
the context of this sale to the highest bidder. The participants of this
sale reached similar conclusions. For example, Mobil Oil Corpora-
tion, a successful bidder, described this procurement as a:

* ' * situation where the product being offered for sale [wa]s not sold in a free
market to the highest bidder. Here, every bidder knew all it had to do was
bid the maximum lawful price for the maximum volume being offered to insure
being a participant in the drawing process.

Clearly, the practical objective of the serious bidder was to participate
in the drawing process.

DOE argues that in any event Pacific, Southern and Gas Supply are
separate "juridical persons," each of which is entitled to bid and receive
an award under the provisions of the IFB. DOE points out that section
7430(d) of the Reserves Act speaks only in terms of "interested per-
sons" and argues that each of these three corporations must be treated
as a separate and distinct corporate entity. DOE submits that although
Pacific owns 93 percent and 100 percent of the voting stock of each sub-
sidiary, the parent corporation is a "mere holding company" and the
subsidiaries are independent, regulated utilities. In this regard, DOE
argues that our decisiom stand for the proposition that bids submitted
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by two commonly owned companies need not be rejected by reason of
that circumstance alone.

We agree. Bids submitted by commonly owned companies should noE
be rejected unless an unfair advantage may be gained by permitting
such bids.

For example, in 39 Comp. Gen. 892, 894 (1960), while we found no
objection to the submission of multiple bids, we stated:

Of course, a contracting officer would be justified in rejecting more than one hid
submitted by a person, or by two or more affiliated companies, where Such bidding
was resorted to for the purpose of circumventing the requirements of a statute
* * *; where an unfair advantage may be gained in cases of an award through
the drawing of lots; or in any other instance where multiple bidding is prejudicial
either to the United States or to other bidders.

The language of 39 Comp. Gen., supra, clearly applies to this case.
Similar opinions have been reached in cases involving the Mineral

Leasing Act, 30 L.S.C. 181, et seq. (1976), which authorizes the. sale
of oil and gas leases on public lands on the basis of lottery drawing.
Schermei'kor Oil Corporation., 72 I.D. 486 (1965); June Oil & Gas,
Inc. v. Andrus, 506 F. Siipp. 1204 (1981). In Sclierme,rkorn, ones
offeror in the lottery owned 29 percent of another offeror's stock; in
June Oil, offers for the same drawing were received from a husband
and wife and also from a trust established by them for the benefit of
their children. In both cases it was held that the relationship between
the offerors created an unfair advantage.

DOE attempts to distinguish these Mineral Leasing Act cases on
the basis that the lottery was the sole criterion for selection; that,
unlike the instant case, a regulation prohibited related applicants
from applying for a, single lease of land, and that in this case the only
relationship between the two bidders was their common owner, who
did not even submit a bid.

We are not persuaded by DOE's arguments. As stated above, we
think that the award selections in this case primarily were decided by
lottery drawings. The regulation governing the leasing cases (43
C.F.R. 3123.3, now 43 C.F.R. 3112.6—i (1981)) prohibits relation-
ships between participants in a lottery which would give either, or
both, a greater probability of successfully obtaining a lease in the
public drawing. DOE's statutory duty under section 7430(d) of the
Reserves Act to give interested parties an equal opportunity to acquire
petroleum imposes a similar standard.

As to DOE's final distinction, while t is true that Southern and
Gas Supply are only related because of their common ownership, we
think this relationhip gave both of them an unfair advantage in the
drawing. In fact, we note that DOE will no longer permit bidders
such as Southern and Gas Supply to participate in DOE drawings
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without regard to their common ownership. On August 26, 1981, DOE
issued another IFB (No. DE—FBO1—81RA32162) for the sale of nat-
ural gas pursuant to the Reserves Act. This IFB provided that only
one bid of affiliated bidders will be eligible for inclusion i.n the lottery
conducted to break tie bids, and that a preliminary lottery to select
the representative for th.e affiliated bidders will be conducted. The
term "affiliate" is defined in the IFB as "a person who directly, or in-
directly through one or more intermediaries, controls, or is controlled
by, or is under common control with another specified person." Under
this IFB, Southern and Gas Supply would not have been allowed to
participate in the lottery because of their common ownership. In our
opinion DOE's August 26 solicitation correctly implements the re-
quirement of the Reserves Act that sales be structured to provide a
full and free opportunity to all interested parties.

We recommend that I)OE, with regard to each of the contracts
awarded to Southern, conduct a new lottery among those bidders who
were unsuccessful in the first solicitation and are still interested in ob-
taining an award under tiis solicitation, including a single representa-
tive of the interests of Pacific. If Southern is not selected, in either
lottery, the remainder of the respective contract with Southern should
be terminated for the convenienee of the Government, pursuant to
clause L—4 of the contract. Given the nature of the performance re-
quired by this IFB, i.e., a sale, we anticipate that termination costs
to the Government will e minimal. The other awards would be left
undisturbed, even though those companies were not given a full and
equal opportunity, since they were not prejudiced by DOE's actions.

Since our decision contains a recommendation for corrective action,
we are furnishing copies of it to the Senate Committees on Govern-
mental Affairs and Appropriations and the House Committees on
Government Operations and Appropriations, in accordance with sec-
tion 236 of the Legislative Reorganization Act of 1970, 31 U.S.C.

1176 (1976), which reluires the submission of written statements
by the agency to those co:nmit tees concerning action taken with regard
to our recommendations.

Protest sustained.

(B—204615]

General Accounting Office—Jurisdiction—Contracts——Disputes---
Contract Disputes Act of 1978—Applicability to Assignees' Claims
Contracting officer forwarded assignee's claim to General Accounting Office
(GAO) for resolution because he lacked jurisdiction to resolve it. Claimant
then appealed that decision to the agency's board of contract appeals, but never-
theless requested and received suspension of board proceedings pending GAO
decision, reserving the right to pursue the appeal if GAO denies the claim.
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GAO, however, will not consider the claim unless the board first affirms the con-
tracting officer's conclusion, since otherwise the claimant inappropriately would
have two chances at a favorable administrative resolution.

Matter of: Department of Energy—Request for Decision, Decem-
ber9, 1981:

A contracting officer in the Department of Energy (DOE) re-
quests a decision regarding a claim for $114,187 submitted to him by
G.B.L. Services, Inc. (GBL). That amount represents the proceeds of
DOE contract No. DE—ACO1—80AD65625 received by Mail America,
the contractor, but claimed by G-BL as assignee to the contract under
the Assignment of Claims Act, 31 U.S.C. 203 (1976).

We will not consider the matter.
GBL submitted its claim to the DOE on March 30, 1981, under the

provisions of the Contract Disputes Act of 1978, 41 U.S.C. 601 et
seq. (Supp. III 1979). The contracting officer, however, concluded
that he lacked the authority to decide the claim under the Contract
Disputes Act. The reason for his conclusion was that the claims over
which a contracting officer has jurisdiction under the statute are
those brought by "a party to a government contract," 41 U.S.C.

601(4), 6OS, and in his view GBL, as an assignee, does not come
within that definition. Therefore, the contracting officer forwarded
GBL's claim to this Office for resolution under 31 U.S.C. 71 (1976),
which authorizes the General Accounting Office (GAO) to settle and
adjust claims against the Federal Government.

After the submission to our Office, GBL appealed the contracting
officer's decision to the DOE Board of Contract Appeals. While the
firm stated that it believed that the contracting officer, not the GAO,
should decide the claim, it nevertheless requested and received from
the Board a suspension of proceedings for 60 days to enable this Of-
fice to render a decision. GBL intends to proceed with the appeal if
it receives an adverse ruling on the merits of its claim from this
Office.

We decline to consider the contracting officer's request for a deci-
sion on GBL's claim at this time. In requesting a suspension of the
Board's proceedings on its appeal, GBL stated that it "reserves the
right to reactivate its appeal if a favorable result is not reached by
the General Accounting Office within a reasonable time." The effect
of that reservation is to give GBL two chances at a favorable adminis
trative resolution of its claim which we do not believe is appropriate.
Therefore, we arc closing our file on the matter so that the Board can
decide GBL's appeal on the jurisdictional issue and, if appropriate, the
merits of the claim.

If the Board agrees with the contracting officer that GBL's claim
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does not come within the Contract Disputes Act, we will reopen our
file at the parties' request.

[13—197400]

Appointments—Adminitrative Errors—Ineligibility of Em-
ployee—Subsequent Appointment to Same Position—Retroactive
Application Precluded
Individual was terminated from employment with the Forest Service after ap-
pointment was found to be errneous, was reemployed temporarily in lower-graded
position after break In service, and was then properly appointed to original posi-
tion. He claims compensation and other benefits. For period of employment prior
to termination claimant is entitled to compensation earned, lump-sum payment
for accrued annual leave, service credit for annual leave accrual purposes, re-
credit of accrued sick leave to his leave account and payment for retirement
deductions withheld. No entitlement exists to backpay for period after termina-
tion of original appointment since neither termination nor appointment to tem-
porary lower-graded position constitutes unwarranted or unjustified personnel
action under Back Pay Act, 5 U.S.C. 5590. Entitlement to service credit for retire-
ment is for determination by Office of Personnel Management. 58 Comp. Gen. 734
is extended.

Matter of: Thomas C. Collins—Improper Appointment, Decem-
ber 10, 1981:

This is in response to a request from Mr. Brad Womack, an author-
ized certifying officer with the National Finance Center, United States
Department of Agriculture, for an advance decision concerning the
claim of Mr. Thomas C. Collins. The issue in this case is whether Mr.
Collins should be compersated as if he were a GS—9 for the period he
was improperly appointed at that grade and for the period he was
subsequently separated until proper reappointment to the GS—9 posi-
tion. We hold that Mr. Collins may receive annual and sick leave bene-
fits for the periods of employment and a refund for his retirement
contributions made while he was employed, but his other claims for
hackpay are denied.

Mr. Collins was appointed by the Salmon National Forest, Depart-
ment of Agriculture, as a Wildlife Biologist, GS—9, on April 8, 1979.
The appointment was found to be improper soon after he entered on
duty. At the time he was initially hired on April 8, 1979, the selecting
official believed that Mr. Collins was eligible for reinstatement due to
previous employment with the U.S. Postal Service. In a letter ac-
companying his application for the position, Mr. Collins reported that
the Office of Personnel Management (OPM) Regional Office in Chey-
enne, Wyoming, had informed him that he appeared to be eligible for
reinstatement. However, officials at the Salmon National Forest re-
ceived Mr. Collins' Official Personnel Folder after his appointment
was effective, and discovered that his employment with the Postal
Service was temporary rather than career-conditional. The Personnel
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Officer at the Salmon National Forest wrote to OPM and was in-
formed that Mr. Collins did not have reinstatement eligibility. Mr.
Collins was terminated on June 20, 1979, but on ,July 1, 1979, he was
appointed to a temporary GS—7 Wildlife Biologist position. After he
had served 2 weeks in that position, the Forest Service determined
that Mr. Collins was within reach on an OPM register, and he was
properly given a career-conditional appointment to the GS-9 Wild-
life Biologist position on July 15, 1979.

Mr. Collins states that the above described events occurred through
no fault of his own and caused him to lose compensation and other
benefits which he would have received had he been properly appointed
in the first place. He claims a lump-sum payment of 22 hours for ac-
crual of annual leave for the period from April 8, 1979, to July 1,
1979. He also claims a lump-sum payment for accrual of sick leave
for the same period. Mr. Collins also claims reimbursement for retire-
ment contributions he would have made f he were a GS—9 employee
for the period from April 8, 1979, to July 15, 1970. Further, Mr. Col-
lins argues that he is entitled to reimbursement for the delay in the
receipt of his step increase as his creditable service for sten increase
purposes begins on July 15, 1980, and not April 8, 1980, when he was
originally improperly appointed. Finally, Mr. Collins seeks the dif-
ference between a GS—7 and GS—9 salary for July 1 through July 14,
1979, when he was temporarily appointed as a GS—7. We will rule on
each of Mr. Collins' claims in the order in which he has presented
them.

As to his claim for annual and sick leave, on August 17, 1977, we
issued Victor 1ff. Vaidea, Jr., 58 Comp. Gen. Th4, in which we set forth
a new rule regarding individuals who have received improper appoint-
ments as follows:

* * * in those cases where a person has been appointed to a position by an
agency and the appointment is subsequently found to have been improper or
erroneous, the new rule is that the employee is entitled to receive unpaid com-
pensation and to credit for good faith service for purposes of accrual of annual
leave and lump-Sum payment for unused leave upon separation unless—

(1) the appointment was made in violation of an absolute statutory prohibi-
tion, or

(2) the employee was guilty of fraud In regard to the appointment or deliber-
ately misrepresented or falsified a material matter.

Mr. Collins' appointment was not in violation of a statutory bar nor
is there any evidence that he was guilty of fraud or that he deliberately
misrepresented or falsified a material matter in order to receive his
appointment. Furthermore, it appears that he served in good faith
with no knowledge of the impropriety of his appointment.

In accordance with VaZdea, therefore, Mr. Collins is entitled to a
lump-sum payment for his accrued annual leave and to service credit
for leave accrual purposes for the period of his improper appointment.
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We have held that employees who are separated and then reemployed
by another agency prior to the processing of the lump-sum leave pay-
ment may be paid for that portion of leave which expired during the
interval between appointments, and have the remaining leave trans-
ferred to the new agency. 34 Comp. Gen. 290 (1954). Accordingly, we
hold that Mr. Collins is entitled to a lump-sum payment for the leave
he accrued but did not use from April 8, 1979 to June 20, 1979, the
period of his erroneous appointment. This leave would have expired
in the interval between Mr. Collins' appointments so that none would
have remained to be recredited to his account when he was appointed
to the temporary GS—7 position. He has no entitlement to a lump-sum
leave payment for the period June 20, 1979, through July 1, 1979, as
he was not employed with the Government during that time. In this
regard see our holding belDw concerning backpay.

Mr. Collins is also entitled to a recredit of the sick leave he ac-
cumulated but did not use during the period of his erroneous appoint-
ment. He is not entitled to a lump-sum payment for sick leave. Para-
graph 630.502(s) (1) of Title 5, Code of Federal Regulations (1979)
provides that:

* * * an employee who is s parated from the Federal Government or the gov-
ernment of the District of Columbia is entitled to a recredit of his sick leave if
he is reemployed in the Federal Government or the government of the District
of Columbia, without a break in service of more than 3 years.

Just as we held in Va7de that an improperly tppointed employee may
be considered to have accrued annual leave for purposes of a lump-sum
payment, we believe that Mr. Collins may be considered to have ac-
crued sick leave for the purpose of recrediting that leave to his account
pursuant to the above-quoted regulation. There is no basis, however,
for Mr. Collins to receive any credit for sick leave for the period dur-
ing which he was not employed by the Forest Service. Therefore, the
portion of his claim representing the period from June 20 to July 1
must be denied.

Mr. Collins' third claim is for retirement contributions made during
his erroneous appointment and contributions which would have been
made if he had been con;inuously employed in the GS—9 position. It
may be that Mr. Collins is entitled to service credit for retirement
purposes for the period of his erroneous appointment but matters con-
cerning retirement credit are within the jurisdiction of the Office of
Personnel Management. The question of whether Mr. Collins is en-
titled to such credit shorid be referred to OPM. 5 U.S.C. 8347(b).
If OPM denies service credit for retirement purposes, Mr. Collins
would be entitled to a refund of the retirement deductions made from
his salary during the period of the erroneous appointment, less any
necessary social security deductions. See 57 Comp. Gen. 565 (1978).
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However, Mr. Collins' claim for the retirement deductions that
would have been made had he been a GS—9 for the period he was not
employed and the period when he was employed in the GS—7 position
cannot be allowed. Mr. Collins is requesting that he be treated as if he
were a GS—9 throughout this period. It should be remembered that
Mr. Collins was initially improperly appointed to the GS—9 position
and his entitlement to payment for this period extends only because he
provided the Government with his services. Vakles, 8upra. There is no
basis on which Mr. Collins may be paid for retirement contributions he
did not make.

Mr. Collins' claim with regard to his step increase and his claim for
the difference between GS—7 salary and GS—9 salary for the period of
July 1 to July 15 are similar in nature to his claim for retirement deduc-
tions which would have been made if he were a GS—9. He would be en-
titled to service credit and to that difference in salary only if the GS—9
appointment could be made retroactive. This is not possible. Mr. Col-
]ins entitlement to a retroactive appointment would exist only under
the Back Pay Act, 5 U.S.C. 5596, and that Act allows retroactive
appointments and backpay only where the individual has a vested right
to employment status by virtue of statute or regulations. 59 Comp. Gen.
62 (1979) and decisions cited therein. Our Office has permitted such a
remedy in situations where an agency has violated a statutory right of
reemployment, violated a mandatory policy on effecting appointments
without a break in service following retirement, improperly restrained
an employee from entering upon the performance of his duties, or vio-
lated a nondiscretionary policy to appoint attorneys and law clerks at
a certain grade level. See 54 Comp. Gen. 1028 (1975) ; 54 Comp. Gen. 69
(1974); B—175373, April 21, 1972; and B—158925, July 16, 1968.

In this case, when the Forest Service violated the regulations in
appointing Mr. Collins it did not take away a benefit to which he was
entitled, but rather it granted him one to which he was not entitled at
that time. Similarly, Mr. Collins had no right to be retained after
OPM advised the Forest Service that he did not have reinstatement
eligibility. Although the Forest Service could have requested OPM
to grant a variation under section 5.1(b) of Civil Service Rule V, there
is no requirement that an agency do so, and there is no certainty that
OPM would have granted such a variation.

Accordingly, the Back Pay Act does not apply in Mr. Collins' case
and as a result, there is no basis upon which Mr. Collins' reappointment
may be made retroactive. When Mr. Collins was appointed to the GS—7
position he had no right to any other position at the time and he was
entitled only to the salary of the position to which he was appointed.
Diani8h v. United States, 183 Ct. Cl. 702 (1968). Mr. Collins is there-
fore not entitled to the pay of the GS—9 position for other than the
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period when he was serving under the initial appointment and from
the date he was properly reappointed to that position.

[B—204923]

Contracts—Grant-Funded Procurements—General Accounting Of-
fice Review—Finality of Administrative Determinations—Grant
Administration Matters——Minority Subcontracting Goals
General Accounting Office (GAO) will not review the merits of a potential
subcontractor's complaint ag.inst a grantee's determination that the complain-
ant was not an eligible minority business enterprise. This is a matter o grant
administration cognizable by the grantor agency, not GAO. 60 Comp. Gen. 606
i8 extended.

Matter of: L & L Electrical Service, Inc., December 14, 1981:

L&L Electrical Service, Inc. (L&L), complains against the deter-
mination made by the Metropolitan Atlanta Rapid Transit Authority
(MARTA) that L&L is :aot an eligible minority business enterprise
(MBE) for purposes of subcontract award on project No. CN 430.
Since the project is funded in part by a grant from the Department
of Transportation, Urban Mass Transportation Administration
(UMTA), L&L requests that our Office review MARTAs determina-
tion in accord with our public notice entitled, "Review of Complaints
Concerning Contracts Under Federal Grants," 40 Fed. Reg. 42406,
September 12, 1975. Since TJMTA has an established procedure under
which L&L may seek review of MARTA's determination and L&L's
appeal is pending before the proper forum, we will not review the
merits of L&L's complain:.

For prior MARTA projects, L&L had been certified by MARTA
as eligible to participate as an MBE. For project No. CN 430, involv-
ing earthwork and construction of a certain tunnel line, L&L and
another electrical contracting firm, acting in joint venture, submitted
a subcontract bid to one of the bidders, Granite City Construction
(Granite). MARTA determined that Granite submitted the low, re-
sponsive bid but that Granite was not eligible for award unless Granite
replaced L&L because, in MARTA's view, L&L did not qualify as an
MBE. Specifically, MARTA concluded that L&L was not minority
controlled. Granite found an MBE acceptable to MARTA and re-
placed L&L. MARTA made the award to Granite.

L&L requested MART A. to reconsider its determination, requested
UMTA's review of MARTA's determination, and requested that our
Office review both MARTA's and UMTA's actions. However, L&L
withdrew its request that its complaint be resolved prior to award
to Granite.
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Ui%1TA's regulations, 49 C.F.R. part 23 (1980), set forth eligibility
standards which must be used by grantees in determining whether a
firm is owned and controlled by minorities and, thus, whether the
firm is eligible to be certified as an MBE. IThITA's regulations pro-
vide that a business aggrieved by an adverse grantee determination
may appeal to the Department of Transportation (DOT). L&L's
appeal is pending with DOT.

TJMTA's regulations also provide that the denial of an MI3E cer-
tification by a. grantee is final for that contract and other contracts
then being let by the grantee. The regulations permit MBE's and
joint ventures to correct deficiencies in control only for future pro-
curements. While an appeal is pending, the regulations also permit
the Secretary of Transportation to deny the firm eligibility to par-
ticipate as an MBE on all DOT-funded projects. Here, the Secretary
of Transportation has not denied L&L eligibility to participate as an
MBE on other DOT-funded projects while L&L's appeal is pending.
In fact, since MARTA's determination, the Houston Transit Author-
ity certified L&L as an eligible MBE for participation in one of its
transit projects.

Our Office reviews complaints against the award of contracts under
grants in order to foster compliance with grant terms, agency regu-
lations, and applicable statutory requirements. It is not our intent to
interfere with the function and responsibility of grantor agencies in
administering grants. For example, in Paul iV. howard Coinpa'ny'=-
Reconsideration, 60 Comp. Gen. 606 (B—199145.2, July 17, 1981), 81-2
CPD 42, we stated that the bidder's unconditional certification to coin-
ply with the solicitation's minority subcontractor requirements makes
the bid responsive on that point. We aiso stated that the manner in
which the bidder carries out its obligation is a matter of contract and
grant administration within the purview of the grantee and grantor,
respectively. Thus, our review-s have not extended to examining
whether a particular potential subcontractor has or has not been prop-
erly certified as an eligible MBE.

Complaint dismissed.

[B—186348]

Vietnam—Evacuation—Loss of Currency, etc.—Appropriation
Chargeable—Piasters Abandoned or Left on Account
Loss of approximately $1,070,000 of plaster currency abandoned in Vietnam
may be charged to Gains and I)eficiencies Account, 31 L,S.C. 492b, since plasters
were acquired and held for exchange transaction operations and became worth-
less when South Vietnamese Government fell. To extent inconsistent, 6 Comp.
Gen. 791 (1977) is overruled.
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Appropriations—State Department—Reimbursement—Overseas
Services to Other Agencies—Vietnam Evacuation Effect
Checks issued by United States Disbursing Officer before April 1975 evacuation
of South Vietnam should be charged against State's fiscal year 19Th appropria-
tions since the accounting records that would have shown the agency appropria-
tions against which the checks would have been charged were lost.

Matter of: Transactions and losses involving Vietnam piaster cur-
rency, December 15, 1981:

This responds to a State Department request for reconsideration
of that part of our decisin at 56 Comp. Gen. 791 (1977), which held
that piaster currency left in Vietnam should be considered a physical
loss of funds under 31 U.S.C. 82a—1 and should be charged against
the State Department's then current appropriations available for the
expenses of the various accountable officers. The State Department
also asks whether checks is3ued prior to April 1975 in the total amount
of $3,781,237.47 ($3,178,757.47 in dollars and $602,480 dollar equiva-
lent in piasters) but not identified to chargeable appropriations are
proper charges against fiscal year 1975 appropriations of the agencies
using the United States Disbursing Officer services.

For the reasons given oelow, we now find that the loss of approxi-
mately $1,070,000 of pias:cr currency left in Vietnam may be charged
to the Gains and Deficie:acies account, pursuant to 31 U.S.C. 492b.
To the extent our decision at 56 Comp. Gen. 791 is inconsistent, it is
overruled. We also con&.ude that the checks written prior to April
1975 should be charged against State's fiscal year 1975 appropriations
rather than against fiscal year 1975 appropriations of the agencies that
were using the United States Disbursing Officer's services.

The questions raised by the State Department, both in this case and
in 56 Comp. Gen. 791, were provoked by the circumstances surround-
ing the American evacuation from South Vietnam in late April 1975.
During that evacuation, quantities of dollars were burned and Viet-
namese piasters belonging to the United States were both abandoned
and left in accounts with the Treasury of Vietnam and the National
Bank of Vietnam. In our earlier decision we held that the piasters
left on account should be charged to the Gains and Deficiencies ac-
count created under 31 U.S.C. 492b (56 Comp. Gen. at 798—99), but
that the dollars and abandoned piasters should be treated as physical
losses under 31 U.S.C. 82a—1 (56 Comp. Gen. at 796—98).

In addition to the losses considered in our first opinion, the State
Department now indicaes that some $3,781,237.47 in checks issued
prior to April 1975 cannot be identified to chargeable appropriations
presumably because the supporting records have been lost. State esti-
mates that the total loss in the Disbursing Officer's account, including
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the checks which cannot be charged to a particular appropriation,
amounted to $7,891,365.61. State further indicates that it sought a
supplemental appropriation to cover the loss but that Congress denied
its request.

1. Piasters Left in Vietnam

The piasters left in Vietnam were obtained from Americans, and
from local and third-country nationals to provide the Disbursing Of-
ficer with currency needed for final payments of leases, contracts and
other piaster liabilities. Further, the Disbursing Officer accepted pias-
ters in exchange to allow authorized personnel to obtain a limited
amount of dollars prior to departure from Vietnam. The piasters in-
itially were purchased with dollar currency. Subsequently, Treasury
checks were used for the purchases, and during the last few days in
Saigon, due to the. volume of transactions being conducted, receipts
were given for piasters for which checks were later issued. State esti-
mates that approximately 807,000,000 piasters were abandoned when
the Disbursing Officer departed from Vietnam. At the rate of ex-
change in use before the fall of the South Vietnamese Government i
April 1975—755 piasters to the dollar—this would amount to about
$1,070,000.

Although at the time of our earlier decision State did not dispute
the Treasury Department's conclusion that piasters abandoned in
Vietnam should be treated as a physical loss under 31 U.S.C. 82a4,
it now asks that we find that the loss * C * be regarded as having re-
sulted from exchange transaction operations * * and should be
charged to the Gains and Deficiencies account, pursuant to 31 U.S.C.
492h." State says that the difference in treatment is important since
losses under section 82a—1 must be charged to the current appropria-
tion available for the expense of the accountable officer function.

In support of its request for reconsideration, State asserts that at the
time of the evacuation, all South Vietnamese piasters had already be-
come valueless because of the fall of the Saigon Government, and that
this event "which caused the currency on deposit to lose its value also
caused the loss of value to the piasters on hand." State maintains that
this was the reason the piasters were not destroyed as were the dollars.
Accordingly, State concludes there occurred a physical abandonment
of worthless paper rather than a physical loss of valuable currency.

The Gains and Deficiencies account was established, under the au-
thority of 31 U.S.C. 492b, to handle gains and losses resulting from
authorized exchange transactions. The operations covered by 31 U.S.C.

492athrough 492c are exchanges of currency for official or accommo-
dation purposes. Section 492b allows the Treasury to charge the general
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fund for losses resulting :rom operations permitted by those sections.
In the event of a net defi3iency in a fiscal year, Treasury requests an
appropriation in the amount of the deficiency to adjust the accounts of
the United States Disbursing Officer.

The, facts show that the piasters that were later abandoned were
obtained through exchanges of dollars, Treasury checks and receipts
for which checks were lai:er issued. One of the main purposes of the
exchanges was to provide the United States Disbursing Officer with
currency necessary for final payments of leases, contracts and other
piaster liabilities. Accordingly, we find that the piasters were acquired
in exchange transactions pursuant to 31 U.S.C. 492a.

Although we assumed this finding in our earlier opinion, we agreed
with Treasury that the abandoned piasters should be treated as a physi-
cal loss because the loss cEid not result from exchange operations but
rather from the abandonment of the currency. On the other hand, we
held that the piasters in bank accounts could be charged to the Gains
and Deficiencies account because their loss (1) could be regarded as
having resulted from exchange transaction operations sincethe piasters
were held for the purpose of these transactions; and (2) could not be
treated as a physical loss since the actual piasters remained in the
accounts where they were deposited despite their loss of value.

Upon reconsideration, we conclude that the abandoned piasters
should be treated in the same manner as the piasters on account. The
facts show that the abandoned piasters, like those on deposit, were
acquired in exchange transactions and were held for exchange trans-
action operations, i.e., for making final payments on leases, contracts
and other piaster liabilit.es. Moreover, like the piaster bank deposits,
the abandoned piasters became valueless when the South Vietnamese
Government fell, prior to the final American evacuation.

Therefore, the loss ws caused by the total devaluation of the
piasters rather than by their abandonment. This * * decline in value
of currency held for purposes of exchange transactions under 31 U.S.C.

492a is the kind of loss covered by 31 U.S.C. 492b." B—197708,
April 8, 1980. Accordingly, we conclude that the $1,070,000 loss of the
abandoned piasters may be charged to the Gains and Deficiencies
account pursuant to 31 U.S.C. 492b.

�. Accounting Loss

The State Department's second question concerns the proper
accounts to be charged for certain checks issued by the United States
Disbursing Officer in Saigon before the evacuation in April 1975 and
paid from Treasury mo:riies. State has informed us that as a result
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of the evacuation, the accounting records that would have shown the
appropriations against which the checks should have been charged
were lost. The total amount of checks that cannot be identified to
chargeable appropriations is $3,781,237.41—$3,178,757.47 in checks
made out in dollars and 454,872,488 in piasters ($602,480 dollar equiva-
lent). State notes that since most of the checks issued by the Disburs-
ing Officer have been paid, Treasury does not anticipate that these
figures will change significantly. State also suggests that the checks
should be charged against the fiscal year 1975 appropriations of the
agencies that were using the United States Disbursing Officer's
services.

We find that the checks written prior to the evacuation in April
1975 should be charged against State's fiscal year 1975 appropriations
rather than against fiscal year 1975 appropriations of the agencies that
were using the United States Disbursing Officer's services. We do so
on the basis that tile records were lost and that the checks cannot be
related to particular agencies. See 37 Comp. Gen. 224, 226 (1957).
However, should the balance in the pertinent M account be insufficient
to cover the charge, the charge could be satisfied from restorations
from unobligated appropriation balances in the merged surplus to the
extent such balances are available. See 31 U.S.C. 701(a) (2).

[B—201172J

Officers and Employees—Transfers—Miscellaneous Expenses—
Tuition Forfeiture
Employee of Department of Housing and L'rban Development who transferred
from New York to Washington, D.C., in July 1S7S is not entitled to reimburse-
ment of school tuition deposit for his chilcis education which he forfeited when
the child withdrew from school because of employee's change of permanent sta-
lion. Tuition forfeiture is not within "miscellaneous expenses" reimbursable
under the 'ederal Travel Regulations FTR). This decision was extended by
61 Comp. Gen. (B—205614, Apr. 13, 1982).

Officers and Employees—Transfers——Real Estate Expenses—Con-
dominium Dwelling—Sale of Ownership Interest—Carrying Charge
Reimbursement
Employee who transferred fom New York to Washington, D.C., In July 1978
claims relocation expenses in the form of carrying charges deducted from his
equity refund in connection with the sale of his cooperative apartment. In the
absence of evidence clearly establishing different arrangement, we will consider
an interest in a cooperatively owned apartment building to be a form of owner-
ship in a residence for which real estate expenses may be reimbursed as provided
under the FTR. Since carrying charges in a cooperative usually contains items
such as Interest and principal payments on the mortgage, insurance, utilities,
cost of management and maintenance, they cannot be considered a cost incident
to the sale of a residence for which reimbursement is authorized under the FTR.
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Officers and Employee—Transfers——Miscellaneous Expenses—
Maintenance Costs—Condominium Dwelling—Sale

Expenses for repairs, maintsnance, cleaning, and painting in connection with
owner's sale of cooperative apartment may not be allowed as reimbursable relo-
cation expenses under paragraph 2—6.2d of the FTR. Claim for stock transfer
tax may be allowed under this authority.

Matter of: Zera B. Taylor—Relocation—Tuition Forfeiture—Co-
operative Apartment Carrying Charges, December 15, 1981:

Ms. Lena M. Jones, an tuthorized certifying officer with the Depart-
ment of Housing and Urban Development (HUD), has asked us to
determine whether Mr. Zera B. Taylor may be reimbursed for a for-
feiteci school deposit as well as for certain expenses incurred in the sale
of a cooperative apartment. These costs were sustained in connection
with Mr. Taylor's transfer of official duty station from New York,
New York, to Washington, D.C., in July of 1978.

FORFEITED SCHOOL DEPOSIT

Mr. Taylor's child attended a private school in New York which
required a deposit in advaiice of the next school year as a condition of
enrollment. Mr. Taylor paid a $500 deposit for the 1978—1979 school
year, but did not claim a return of the deposit before June 15, 1978,
the school's cut-off date for a refund. He therefore forfeited the
amount of the deposit when the child left the school upon his transfer.

We 'have held that forfeiture of tuition incident to a transfer is not
the kind of expense corsidered reimbursable as "miscellaneous ex-
penses" under paragraph 2—3.lb of the Federal Travel Regulations
(FTR) (FPMR 101—7, May 1973). John A. Lund, Jr., B—192471,
January 17, 1979. Since there is no existing provision in the law or the
applicable travel regulation which contemplates reimbursement for
a forfeited school deposit in these circumstances, Mr. Taylor's claim
for such an expense is denied.

COOPERATIVE APARTMENT CARRYING CHARGES

A. Generally

Mr. Taylor claims a total of $1,380.96, representing carrying charges
due through March 7, 19"9, on his cooperative apartment in New York
City. This amount was deducted by the housing corporation from the
refund of equity paid to Mr. Taylor on May 4, 1979.

Our first concern is whether Mr. Taylor's relationship to the resi-
dence is that of an owner-cooperator claiming miscellaneous real estate
transaction expenses under paragraph 2—6.2d of the FTR, or that of
a renter-lessee claiming lease termination expenses under paragraph
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2—6.2h of the FTR. Our case law precedents provide some divergent
interpretations on the essence of cooperative apartment arrangements
which we shall resolve here.

In one approach represented by our decisions 13-178013, May 29,
1973, followed by B—179979, March 7, 1974, we have held that partic-
ipating in a cooperative apartment and maintaining an equity inter-
est in a particular housing corporation did not require that the em-
ployee be treated as an owner of the residence within the meaning of
the entitlement authorities. Rather, we held that, foi purposes of re-
imbursing the employee, the cooperative apartment arrangement
should be treated as a lease because the occupancy agreements and
other evidence were for specified limited periods, had the features of a
lease, and the parties were referred to as the lessor and lessee. As a
result, costs of settling an unexpired lease at the employees' duty
station incident to official transfers were reimbursable in accordance
with paragraph 2—6.2h of the FTR.

More recently, however, our approach has consistently viewed co-
operative apartment arrangements as vesting pnrel3 ownership inter-
ests in connection with the employee's relationship with the coopera-
tive unit. Thus, where the employee claiming reimbursement does not
specifically claim and adequately document that the cooperative ar-
rangement is predominantly a lease relationship, we treat the em-
ployee's interest as one of ownership.

For example, in B—177947, June 7, 1973, an employee claimed reim-
bursement for carrying charges in connection with the sale of a mem-
bership in a cooperative housing project. The membership entitled the
employee to occupy one of the units in the project as a residence. Our
review of the record indicated that carrying charges required to be
paid to the cooperative by the employee were his share of the coopera-
tive's expenses for the period after he was transferred until the settle-
ment date for the sale. We held that the expenses of the cooperative
included in the carrying charges are items such as interest and prin-
cipal payments on the mortgage, insurance, utilities, cost of manage-
ment, and maintenance. Regardless of the form of ownership held in
a residence, expenses of this type cannot be considered a cost incident
to the sale of a residence for which reimbursement is authorized under
controlling regulations.

This "pure ownership" rationale was firmly established as precedent
in our decisions in Ro,'ce B. Neweomb, B—183812, May 4, 1976; and
Virginia AL A?'mstrong, B—188265, November 8, 1977, where we held
that an interest in a cooperatively owned building, which is specifi-
cally referred to in paragraph 2—6.lc of the FTR, is a form of owner-
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ship in a residence for which real estate expenses may be reimbursed
as provided for in paragraph 2—6.2.

In the most recent statement of this "pure ownership" approach,
Ir'wi'rt Kaplan, B—190815, March 27, 1978, the employee transferred to
a new duty station and claimed rent which he paid for a period after
he vacated a cooperative apartment. We held that the employee's in-
terest in the cooperative apartment was that of an owner, thus pre-
cluding consideration of the payments as lease termination expenses
under paragraph 2—6.2h of the FTR. We also stated that there was no
basis for payment of Mr Kaplan's claim for "rent" as a miscellaneous
expense under para. 2—6.2f of the FTR since the charge did not ap-
pear to be one customarily paid by the seller of a residence at the old
official station. Rather, the charge was analogous to the mortgage pay-
ment the seller of a residence pays after he has vacated his residence
but before he has gone to settlement.

B. Mr. Taylor's Case

In essence Mr. Taylor contends that under his cooperative arrange-
ment he was both an owner and a lessee. He owned capital stock in the
housing corporation which owned and operated the apartment build-
ing. At the same time he leased his own apartment from the housing
corporation and made monthly payments characterized as rent under
the following excerpt ftom paragraph 3 of the Subscription Agree-
ment:

(3) The Subscriber hereby applies for a non-proprietary lease of the afore-
said apartment, which lease will fix the payments on account of rent to be madethereunder * . After thirty (30) days' notice by the Housing Company to
the effect that the apartmsnt is available for occupancy, or upon acceptance
of occupancy by the Subscriber, whichever is earlier, the Subscriber shall make
a payment for Carrying Chirges covering the unexpired balance of the month.
Therefore, the Subscriber shall pay Carrying Charges in advance on the first
day of each month.

However, without the actual Occupancy Agreement, By-Laws of the
corporation, dr other evfdence more fully documenting the nature of
Mr. Taylor's equity interest, we are not persuaded that the limited
evidence offered in support of Mr. Taylor's contention shows that the
cooperative arrangement was predominantly a lease relationship.
Hence, under Irwin Kaplan, cited above, and our other recent cases
on this subject, we will i:reat Mr. Taylor's interest in the cooperative
apartment as one of ownership.

In an effort to augment the administrative record we contacted the
Department of Housing and Urban Development and requested its
views on the nature of carrying charges in connection with cooperative
apartments. The department forwarded a copy of the Housing and
Urban Development Molel Form of Occupancy Agreement for hous-

384—848 0 — 82 — 5
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ing cooperatives (FHA Form No. 3237, Revised September 1970).
In accordance with this document "Monthly Carrying Charges" in-
clude but are not limited to the following items:

(a) The cost of all operating expenses of the project and services furnished.
(b) Thecost of necessary management and administration.
(c) The amount of all taxes and assessments levied against the project of the

Corporation or which it is required to pay, and ground rent, if any.
(d) The cost of fire and extended coverage insurance on the project and such

other insurance as the Corporation may effect or as may be required by any
mortgage on the project.

(e) The cost of furnishing water, electricity, heat, air conditioning, gas, gar-
bage and trash collection and other utilities, if furnished by the Corporation.

(f) All reserves set up by the Board of Directors, including the general oper-
ating reserve and the reserve for replacements.

(g) The estimated cost of repairs, maintenance and replacements of the project
property to be made by the Corporation.

(h) The amount of principal, interest, mortgage insurance premiums, if any,
and other required payments on the hereinafter-mentioned insured mortgage.

(i) Any other expenses of the Corporation approved by the Board of I)irectors,
including operating deficiencies, if any, for prior periods.

This listing is consistent with our decisions construing carrying
charges in a cooperative as usually containing items such as interest
and principal payments on the mortgage, insurance, utilities, cost of
rnanagenlent and maintenance. As a result, on the basis of the record
before us, expenses of the type represented by his claim for carrying
charges cannot be considered a cost incident to the sale of a residence
for which reimbursement is authorized under chapter 2, Part 6 of the
FTR. Accordingly, Mr. Taylor's claim for carrying charges is denied.

STOCK TRANSFER TAX

Mr. Taylor claims $2.95 for a "stock transfer tax." Under paragraph
2—6.2d of the FTR, transfer taxes and similar fees and charges are re-
imbursable with respect to the sale of a residence if such cost is
customarily incurred. In Mr. Taylor's case this expense was incurred to
transfer his equity interest in the housing corporation and was occa-
sioned directly by his official change. of station. This is an example of
an expense entitlement directly related to Nr. Taylor's ownership in-
terest, and may be reimbursed accordingly.

REPAIRS, MAINTENANCE, ETC.

Mr. Taylor claims itemized expenses for repairs, maintenance, clean-
ing and painting in connection with his vacating his cooperative
apartment incident to his official transfer. These expenses may not be
allowed.
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Under paragraph 2—6.2d of the FTR, operating and maintenance
expenses are not reimbursable in connection with the sale of a resi-
dence. And, since such charges for reconditioning of a cooperative
apartment are maintenance costs which are expressly precluded by
paragraph 2—0.2d of the FTR, they may not be reimbursed as part
of the miscellaneous expense allowance. See lr'win Kaplan and FTR
para. 2—3.lc.

[B—202358.2]

Contracts—Small Business Concerns—Awards——Review by GAO—
Procurement Under 8(a) Program—Contractor Eligibility
Whether management agreement between 8(a) firm and large business removes
management and control over daily operations from 8(a) firm so that firm would
not be eligible for 8(a) assistance under statutory criteria is matter within
reasonable discretion of Small Business Administration.

Matter of: AMF Wyott, Iiic.—Reconsideration, December 15, 1981:

AMF Wyott, Inc. requests reconsideration of our decision, B—202358,
March 17, 1981, 81—1 CP1) 205,concerning the Small Business Admin-
istration's (SBA) proposd award of a subcontract to A&S Tribal In-
dustries under the 8(a) program. We dismissed AMF's contention that
A&S was ineligible for award under the 8(a) program without request-
ing an agency report on the basis that this Office will not question
SBA's eligibility determiiations absent a showing of fraud or bad
faith.

The basis for protest is that A&S does not meet the statutory cri-
terion that an eligible 8(a) firm's management and daily operations be
controlled by socially and economically disadvantaged individuals. In
this regard, AMF notes that the top management officials of A&S have
been obtained from the Brunswick Corporation through a management
agreement between Brunswick and A&S. Consequently, the protester
believes that the SBA's inclusion of A&S in the 8(a) program is in-
consistent with the law and therefore "amounts to bad faith and
suggests fraud."

SBA reports that in 174 it determined A&S eligible for the 8(a)
program and approved the management agreement between A&S
and the Brunswick Corporation. M that time eligibility for the 8(a)
program was governed by SBA Standard Operating Procedure 60—
41 which provided that 8(a)-eligible firms "must be owned and con-
trolled by a disadvantaged person." Subsequently, in October 1978,
section 8(a) (4) of the Small Business Act, 15 U.S.C. 637(a) (4)
(Supp. III 1979), was enacted. This section authorizes 8(a) awards
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to firms which are at least 51 percent owned by socially and economi-
cally disadvantaged individuals and whose "management and daily
business operations" are controlled by such disadvantaged persons.

SBA states that it is currently reviewing all its 8(a) finns approved
prior to October 1978 to determine whether they meet the new stricter
eligibility requirement and that it has not yet completed its review of
A&S. The agency argues that until A&S is determined ineligible it is
entitled to receive awards under the 8(a) program. Further, SBA
notes that A&S cannot be formally terminated from the 8(a) pro-
gram until that firm is afforded a hearing on the record pursuant to
15 U.S.C. 637(a) (9),which provides that no firm previously deemed
eligible for 8(a) assistance shall be removed without such a hearing.

While AMF may be convinced that the management agreement en-
tered into between A&S and Brunswick transferred the control and
day-to-day management of A&S' business to Brunswick, SBA has not
indicated it shares AMF's view. On the other hand, SBA has yet to de-
termine that A&S is an eligible 8(a) firm under the 1978 statutory cri-
teria. Even though AMF characterizes the issue as concerning SBA's
authority to subcontract with a firm that does not meet the statutory
requirements for inclusion in the 8(a) program, it is our view that it is
still within SBA's reasonable discretion to determine whether the
management agreement disqualifies A&S from the 8(a) program or
from the award of this particular subcontract. We do not believe that
our Office should become involved in the substance of such determina-
tions merely because the protester contends that the agency's action
"suggests fraud." The protester must submit proof that agency offi-
cials had a malicious and specific intent to injure it. JWM Coi'poin-
ton, B—200070.2, May 29, 1981, 81—1 CPD 422. We see no such proof
here.

Nonetheless, by separate letter of today to t.he Administrator of
SBA, we are recommending that SBA determine as quickly as pos-
sible A&S's eligibility to participate in the 8(a) program in view of
the 1978 law so that SBA will not run the risk of going beyond the
mandate of the Act should it make any award to A&S. See Com.puter
Data Systcm.s, inc., 61 Comp. Gen. 79 (1981), 81—2 CPD 393.

(B—202508.2]

Contracts—Small Bushiess Concerns—Awards——Small Business
Administration's Authority—Certificate of Competency—Scope of
Factors for Consideration
Where contracting agency determined that small business concern lacked certain
elements of responsibility relating to bidder's technical capability and past per-
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formance and, upon referral to Small Business Administration (SBA) for Cer-
tificate of Competency (COC), SBA's independent review disclosed additional
areas of concern regarding bidder's financial capacity, SBA's denial of a COO
based upon all factors in record is unobjectionable. Protester's argument that 13
C.F.R. 125.5 (a) (1981) restricts SBA's right of review to those elements referred
by the contracting agency is not persuasive since it would result in SBA's having
to issue a COC to a firm whicL it believes cannot perform the contract, a result in-
consistent with the intended purpose of the COO progrnm.

Contracts—Small Business Concerns—Awards—Review by GAO—
Scope—Certificate of Competency Requirement
While General Accounting Office (GAO) will generally not review SBA decision
to issue a COO absent a prima facie showing of fraud or that information vital
to responsibility determinatio:ri was willfully disregarded, GAO will consider pro-
test that SBA has disregarded its published regulations concerning its right to
review elements of responsibi:[ity other than those referred to SBA by procuring
agency. However, general rule applies to protest against SBA judgmental deter-
mination that -protester lacled elements of responsibility relating to quality Con-
trol and other issues referred to SBA by contracting agency.

Matter of: Skillens Enterprises, December 15, 1981:

Skillens Enterprises protests the Small Bllsiness Administration's
(SBA) denial of a Certificate of Competency (COC) in connection
with Skillens' bid submitted under IF]3 No. F08650—81—B—0040 issued
by the Eastern Space and Missile Center, Patrick Air Force Base,
Florida. Skillens contend3 that SBA improperly considered its finan-
cial condition in denying its application for a COC. We believe the
SBA acted properly and deny the protest.

The subject solicitation, a small business set-aside, sought custodial
and "clean room" services for approximately 200 buildings at the Cape
Canaveral complex. This work involved both routine janitorial serv-
ices and the specialized leaning of high bay air locks, calibration
laboratories, and similar sensitive ireas. Skillens submitted the lowest
responsive bid received by the Air Force.

The contracting officer, based on a preaward survey by the Defense
Contract AdminisLratiori Services (DCAS) which concluded that
Skillens' technical capability, quality assurance capability and per-
formance record were un satisfactory, determined Skillens to be non-
responsible. The matter was then submitted to SBA for possible is-
suance of a COC in acccrdance with 15 U.S.C. 637(b) (7) (Supp.
III 1979) and 13 O.F.R. 125.5 (1981). As part of this revicw process,
SBA's industrial specialist conducted another on-site survey of Skil-
lens' facilities. This independent survey confirmed that Skillens did
not possess the necessary skills in the areas noted by DCAS.

This report was then considered by an SBA -Region VI I Review
Committee which concurred with the SBA independent survey and
unanimously recommended that the COC be declined. Although the
Review Committee noted that the COC referral was based solely on
Skillens' capability to perform, it considered a complete financial
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analysis of Skillens because the proposed contract was for an amount
over $250,000. The Review Committee concluded that Skillens did not
have adequate credit to perform the contract and that the firm was in
fact insolvent.

consequently, by letter dated May 29, SBA informed Skillens that
its application for a COC had been denied. The letter stated:

We have carefully reviewed all information and data supplied and find no
sufficient reason for disagreeing with the decisflon of the procuring agency. The
COC Review Committee was in unanimous agreement that serious production,
quality, and financial difficulties would accrue to you should you be awarded
the contract.

The letter went on to list three of the arnas where difficulties could be
expected: production, quality control and financial. Under production,
the letter explained that Skillens would run into financial trouble be-
cause of the successor clause of an existing union contract at the facil-
ity. The letter further explained that Skillens did not have the experi-
ence to meet the exacting quality assurance procedures incorporated
into the solicitation and contained a detailed explanation of the SBA's
views on Skillens' lack of financial resources.

Sidilens contends that the reasons given by the SBA for declining to
issue a COG "boil down to finances" and that SBA's failure to issue a
COC on this basis was improper because the Air Force had not ques-
tioned Skillens' financial capacity and SBA regulations at 13 C.F.R.

125.5 (a) limit SBA's consideration in a COC proceeding to the spe-
cific elements of responsibility referred to it by tl1e contracting agency.

We do not generally review matters involving SBA decisions to issue
or not to issue a COG since by statute SBA has conclusive authority to
rule on the responsibility of a small business bidder. 15 U.S.C. 637

(b) (7). We will do so, however, where a protester presents a p-i'im
fade showing of fraud or bad faith or where information vital to the
responsibility determination has not been considered. JBS Con.s true-
tion Company, E—187574, January 31, 1977, 77—1 CPD 79. We also
think it is appropriate to consider COC sftuations in which it appears
that SBA may not have followed its own published regulations, just as
we consider SBA's alleged failure to follow its regulations involving
the section 8(a) program. See, e.g., Orincon Corporation, 58 Comp.
Gen. 665 (1979), 79—2 CPD 39. Consequently, we will consider this
protest.

13 C.F.R. 125.5 (a) states the following:
Government procurement officers and officers engaged in the sale and disposal of

Federal property, upon determining and documenting that a small business lacks
certain elements of responsibility, including but not limited to competency, capa-
bility, capacity, credit, integrity, perseverance, and tenacity, notify SBA of such
determination. Award is withheld * * * in order to permit SBA to investigate the
elements referred and certify as to the bidder's responsibility with respect to the
elements referred.
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The protester emphasizes the words "elements referred" in support of
its position that SBA may not consider any aspect of responsibility
other than what is specifically referred by the procuring activity.
SBA, on the other hand, states that the regulation was not intended
to limit its COO review process and that to interpret it as the protester
does would result in SBA's having to issue a COO to a firm which
it believes cannot perform the contract.

We agree with SBA. We previously have recognized that "the COC
procedure is not limited to a consideration of the deficiencies found by
the contracting officer * [and] that SBA may refuse to issue a
COO for a reason differen from the contracting officer's determination
of nonresponsibility." ALAS' Electronics Corp., B—179033, February 22,
1974, 74—1 CPD 92. While the current language of 13 C.F.R. 125.5

(a) was not in SBA's regulations at that time, section 125.5(a) does
not purport to limit what SBA can do when a COO referral is made.
Rather, the section merely recites what normally happens when a small
business bidder is found miot to be responsible by a contracting officer.
Such a recitation does not automatically impose legal limitations such
as the protester suggests, and SBA's continuing practice strong]y sug-
gests that its adoption of the current regulatory language was not
intended to curtail what it could do in a COO procedure.

Moreover, to read the regulation as the protester does would sub-
vert the COC process beccuse it would require SBA, after it concluded
that a bidder is wanting in one area encompassed by a responsibility
determination, to certify the bidder as responsible simply because the
procuring agency didn't also specify that area as a reason for referral.
We do not believe that SBA reasonably could have intended such a re-
sult. Finally, it is a well-;ett1ed legal axiom that an agency's interpre-
tation of its own regulation "must be accorded the greatest deference,"
even where the agency inerpretation "is merely one of several reason-
able alternatives." Allen 1V. Camp bell Co. v. Lloyd Wood Construction
(Jo., 446 F.2d 261, 265 (5th Cir. 1971).

In any event, we do not think the record supports Skillens' con-
clusion that SBA denied Skillens a COO solely because of its finan-
cial condition. It is clear from the report of the SBA investigator,
the record of the SBA Review Committee meeting and, most signifi-
cantly, from the May 29 notice, which states that the SBA could
"find no sufficient reason for disagreeing with the decision of the pro-
curing agency,"' that the SBA's decision was based, in large part,
on the elements raised by the DCAS report and adopted by the procur-
ing agency.

'Thc record shows and, in fact, the protester admits In its June 12 submission that
the agency's nonresponsibility determination was "(b]ased solely upon the preaward
survey conducted by the Defense Contract Administration Services * •
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The protester bases its position that Skillens' financial condition
caused SBA to reject its COO application to a great degree on the
three elements specifically listed in the May 29 notice letter. It does
not appear from that notice letter, however, that these three elements
were intended to be a complete list of SBA's reasons for rejecting
Skillens' COO application. They are referred to in the notice as "some
of the specific areas of almost certain difficulties * * One of the
elements, quality control, of course, appears to have little direct rela-
tion with finances. Skillens dismisses concern with quality control as
a "nullity" because it views SBA's conclusion in this regard as clearly
erroneous. This is a judgmental matter for SBA, however, and ab-
sent evidence of bad faith, we cannot take exception to the conclusion.
See Dan's Janitorial Service Supply, 13—200360, January 22, 1981,
81—1 CPD 36. In short, we find it clear that more than financial con-
siderations played a part in SBA's decision to deny a COO.

The protest is denied.

(B—157802, B—200768, B—200850]

American Chemical Society—Contracting With Government—
Profit Prohibition
Prohibition in Federal incorporation charter regarding compensation prevents
American Chemical Society (ACS) from receiving normal cost-plus-fixed-fee con-
tract to give ACS rca,o,mble return on work for Government. In view of Court of
Claims decision in American Chemical Society v. United States, 438 F.2d 597
(1971), prior decisions (45 cornp. Gen. 638, B—157802, Fel,. 24, 1967 and July 7,
1967) holding that ACS could not be paid mortgage interest under Federal con-
tracts will no longer be followed.

Matter of: American Chemical Society, December 16, 1981:

The American Chemical Society (ACS) has asked us to reconsider
our prior position concerning whether, under the provisions of ACS's
Federal Incorporation Statute, it may receive a fee or a profit on its
contracts with the Federal Government.

Our attention has been called to two contracts ACS currently has
with the United States Environmental Protection Agency (EPA) and
the National Library of Medicine, Department of Health and Human
Services (HHS), respectively. In both instances the agency took the
position that ACS's charter precluded the payment of any profit to
ACS under these contracts.

A review of the background relating to this matter is helpful. On
April 19, 1966, we issued decision B—157802 (45 Comp. Gen. 638) in
response to a request by the then Secretary of Health, Education, and
Welfare concerning a request by the ACS for an amendment to a
contract with the National Institutes of Health. ACS, during negotia-



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 147

tions, had requested payment of a fee of $7,400 or, in the alternative,
reimbursement for mortgage interest on a building owned by ACS
in which the contract was to be performed. The $7,400 figure was the
approximate cost of mor bgage interest over the contract period on that
portion of the building to be used for the contract work.

In advising the Secretary that we did not believe such a payment
was proper, we cited the ACS's Federal incorporation statute which
states:

That the American Chemical Society shall, whenever called upon by the War
or Navy Department, investigate, examine, experiment, and report upon any
subject in pure or applied chemistry connected with the national defense, the
actual ewpense of such investigations, examinations, experiments, and reports to
be paid from appropriations which may have been made for that purpose by
Congress, but the society shall receive no compensation whatever for any services
to the Government of the united States * * [Italic supplied.]

We found this charter of incorporation to preclude payment of more
than actual expeieee to ACS. We pointed out that while the interest
was an expense to the ACS, it was not so related to the contract work
in question as to constitute part of the "actual expense" of the work.
Moreover, we held that the prohibition applied to all agencies of the
Government, not merely the War or Navy Departments.

Subsequently, the National Science Foundation (NSF) requested
our views as to the app:.icability of the April 19, 1966, decision to a
contract which it had with the ACS under which it was making a fee
payment representing a.n allocated share of mortgage interest. In
B—157802, February 24, 1967, we held the prior decision applied to
the NSF contract. The February 24 decision was affirmed upon recon-
sideration on July 7, 1967. ACS refunded the fee payment under pro-
test and commenced an action in the United States Court of Claims to
recover the fee.

On February 19, 1971, the Court of Claims decided the matter in
American Chem.ical Society,' v. United Statee, 438 F. 2d 597 (1971),
and found that ACS wcs entitled to the funds it had refunded. The
court found that the portion of the mortgage interest allocable to the
contract constituted an actual expense under generally acceptable
accounting principles and that the fee paid merely represented such
interest and nothing for profit. The court further concluded that, while
under the Federal Procurement Regulations (FP1R) interest normally
is not a reimbursable cost,, contractors recover interest on borrowing
out of the profit margin on contracts. For these reasons, the court held
that the inclusion of the mortgage interest as a fixed fee was
permissible.

ACS has interpreted the Court of Claims decision as allowing ACS
to negotiate a fee on its contracts with the° Government to permit

384—848 0 — 82 — 6
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ASO a reasonable return or profit and requests our concurrence in this
interpretation. This we cannot do.

The issue of a fee representing a reasonable return or profit to the
ACS was not before the Court of Claims in the above-cited decision.
In the decision, the court noted:

* * * Their testimony is entirely consistent on the intent o the parties during
the negotiation, execution and performance of this contract. That intent was
that mortgage interest was recognized as an actual expense to plaintiff; that
the fixed fee was negotiated to correspond to a proportionate share of that mort-
gage interest, and not as a profit; that both parties at all times intended that
plaintiff recover the proportionate share of morgage interest allocable to this
contract; and that the Society in accordance with its long-standing policy had
in no way attempted, even remotely, to realize, nor had it realized, any profit
from performance of this contract.

Further, the court stated:
In this case, as the facts clearly demonstrate, the fee was specifically nego-

tiated to represent mortgage interest expense, and nothing else. The fee is com-
pletely absorbed by mortgage interest expense, and includes nothing for profit.

We believe this shows the issue of a fee, as the term is normally
used in Government contracting, was never decided by the court.
Therefore, while ACS, under the Court of Claims decision may nego-
tiate a fee which represents its actual expenses incurred, including
mortgage interest, it may not negotiate an unrestricted or blanket fee
which may include an element of profit. We note this view is consistent
with that expressed by EPA and HITS in its comments to our Office
on the matter. To the extent our earlier decisions are inconsistent with
the Court of Claims decision, they will no longer be followed.

ACS also contends that its charter restrictions should only apply to
defense work and not to work performed for other agencies of the
Federal Government. As noted above, in our April 19, 1966, decision
we found that the prohibition app lied to all agencies, including non-
defense agencies where the Society elects to render services for such
agencies, and we find nothing advanced now by ACS which requires
altering our finding. The only distinction we found between defense
and nondefense services of ACS was that., under the charter, defense
related services were mandatory but the Society had an election as to
whether it would perform work for ot.her agencies. We believe ACS's
argument is answered by the concluding phrase of the quoted section
4, " * * any services to the Government of the United States," which
we find all inclusive regarding the profit issue.

EPA and HITS, however, have both contended that this matter is
untimely as a protest under our Bid Protest Procedures because ACS
had already entered into recent modifications or extensions of its basic
contracts with the agencies, while it should have raised the matter
prior to execution of the contracts. We do not view this matter as
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a protest under our Procedures because no award of a constract is
involved. We view this matter as the interpretation of ACS's charter
in light, of GAO and Court of Claims decisions, a recurring problem,
which should be resolved.

Finally, while ACS argues that its relationship with the Govern-
ment has changed since 1937 when its incorporation statute was
passed by Congress, we do not find this alters the above opinion
W'hithe Government's i:ivolvement with the ACS may have changed
from a mere user of ACS's facilities to a contracting party for which
designated tasks are performed, the statute remains in effect. For
ACS to receive the type of fee which it requests, the statute would
have to be amended by Congress to allow such an unrestricted fee.

(B—201985]

Transportation—Dependents—Immediate Family—Grandchil-
ciren—Legal Guardianship Status—State Law Requirements
Grandchildren who are not under the legal guardianship of an employee of the
Department of Defense or of his spouse may not be considered that employee's
dependents for the purposes of establishing entitlement to travel and transporta-
tion allowances under the Joint Travel Regulations or oversca allowances under
the Department of State Standardized Regulations eveit though those grand-
children reside with the emp1oyee at his overseas station. Status of legal guard-
ianship is determined by applicable state law.

Matter of: Kern K. Neiswander, December 16, 1981:
The question in this case is whether grandchildren living with a

Federal civilian employee stationed overseas may be recognized as the
employee's "dependents" for the purpose of establishing entitlement
to travel and transportat:on allowances for them under Volume 2 of
tli Department of Defense Joint Travel Regulations (2 JTR) and
for the purpose of establishing the employee's entitlement to over-
seas allowances under the Department of State Standardized Regu-
lations. Since we find that the grandchildren are not under the legal
guardianship of the employee or his spouse, they cannot be considered
dependents under the JTR or Standardized Regulations. Therefore,
the employee is not entitled to travel and transportation allowances
for them under the JTR nor could they be the basis for certain of the
overseas allowances paid 'the employee under the Standardized Regu-
lations.

The Acting Assistant Secretary of the Army (Manpower and Re-
serve Affairs) presented t.he question which was assigned Control No.
81—3 by the Per Diem, Travel and Transportation Allowance Corn-
mittee, Department of Defense.
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Background

A severe automobile accident incapacitated the grandchildren's
mother in 1978. As a result she made arrangements for the children to
travel from Colorado, where she and her children resided, to Europe
in June 1979 to live with their grandparents, the Army employee,
Mr. Kern K. Xeiswander, and his wife. The grandchildren's mother
e.xecuted a document in June 1979 in which she stated she was relin-
quishing all custody and parental control to the Neiswanders. how-
ever, when the Neiswanders applied with this document to the Civilian
Personnel Office in Mannheim, Germany, to have the grandchildren
listed as their dependents so the grandchildren would be eligible for
enrollment in the military school system on a tuition-free basis, they
were told by the Civilian Personnel Office that they needed a court
order establishing their guardianship. Upon being advised by the Neis-
wanders to obtain a court order, the grandchildren's mother executed
a Special Power of Attorney under the Colorado Revised Statutes
(C.R.S.), 1973, 15—14—104, on July 31, 1979, which delegated most of
her parental powers to the Neiswanders until May 31, 1980, or at the
revocation of the mother. She sent this Special Power of Attorney to
the Neiswanders with an accompanying statement from a Colorado
attorney explaining the lack of a court order in these words: "There is
no known procedure in the Colorado law to obtain a court order ap-
pointing the above grandparents temporary guardians of the above
minor children except to proceed on the basis that they are dependent
and neglected children."

The Neiswanders did not wish to pursue custody of their grand-
children on the basis that they were dependent and neglected children.
They contended that the Special Power of Attorney, which could have
been extended as necessary, was all that was required to establish their
legal guardianship over the grandchildren in order to qualify them as
their "children" for JTR and Standardized Regulations purposes. The
Mannheim Civilian Personnel Office disagreed, but referred the ques-
tion to higher headquarters for resolution, and the question was sub-
sequently referred here.

Discussion and Conclusion

The applicable statute, 5 U.S.C. 5724 (1976), provides that under
regulations prescribed by the President, an employee and his "imniedi-
ate family" shall have their travel and transportation expenses paid
by the Government when t.he employee is transferred. The President
delegated the issuance of these regulations to the General Services Ad-
ministration, and these regulations are further defined for Department
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of Army employees in the JTR. There is nothing in the legislative his-
tory of 5 U.S.C. 5724 to indicate whether dependent grandchildren
were meant to be included within the term "immediate family," but
the JTR, following a revision in the Federal Travel Regulations by
the General Services Administration now includes within the term
"immediate family": "T]1e term children shall include natural off-
spring; stepchildren; adopted children; and grandchildren, legal
minor wards, or other dependent children who are under legal guard-
ianship of the employee or employee's spouse." 2 JTR, Appendix D.

Pursuant to 5 U.S.C. 591 et seq. (1976), certain overseas allowances
and differentials are provided to an employee stationed overseas for
"his family" or 'dependents" under regulations prescribed by the
President. The President delegated the issuance of the regulations to
the Department of State which included them in the Standardized
Regulations. There is nothing in the legislative history of the statutes
to indicate whether grandchildren were meant to be included within
the terms "his family" or "dependents," but the Standardized Regu-
lations, after initially excluding grandchildren, now include within
those terms * * those under legal guardianship of the employee
or the spouse when such children are expected to be under such legal
guardianship at least unt.l they reath 21 years of age * * ." Stand-
ardized Regulations, sec. 040.

Thus, both the .JTR and the Stendardized Regulations now allow
dependent grandchildren under the "legal guardianship" of an em-
ployee or his spouse to be considered family for purposes of establish-
ing entitlement to the provided benefits. In this case the determination
of whether legal guardianship has been established is to be made un-
der Colorado law. Thereore, the question to be resolved is whether
the Special Power of Attorney executed by the grandchildren's nioth-
er under C.R.S. 1973, 1S—14—104, creates legal guardianship.

The Colorado statute authorizes a parent to delegate most, but not
all, of his parental powers for a period not exceeding 9 monthi. Al-
though the grandchildren's mother properly delegated parental pow-
ers to the Neiswanders, under that provision, we do not find that the
delegation amounted to a creation of legal guardianship under Colo-
rado law.

Legal guardianship of a child in Colorado means the authority to
make major decisions affecting a child, including authority to consent
to marriage or adoption. This authority can only be vested by court
action or by testamentary appointment upon death of a parent. C.R.S.
1973, 15—14—201 and 19—1—103(16). The Colorado law which au-
thorized the Special Powr of Attorney involved in this case specifi-
cally prohibits a parent from delegating the power to consent to the
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child's marriage or adoption and limits the period for which parental
authority may be delegated. Therefore, the Neiswanders are not the
legal guardians of the grandchildren for payment of travel and over-
seas allowances under the JTR and the Standardized Regulations.

Although the grandchildren may not be considered the Neiswander's
immediate family under the JTR or the Standardized Regulations,
they may qualify as dependents or family under other regulations and
thus permit certain benefits to accrue. For example, it appears that
they would qualify under Department of Defense Instruction 1342.10
dated May 4, 1970, defining eligibility criteria for tuition-free educa-
tion of minor dependents in overseas areas.

[B—19871'7]

Compensation—Overtime—Fair Labor Standards Act—Retroactive
Benefits—Exemption Status—Erroneous Agency Determination
Department of Energy (DOE) questions retroactive entitlement of Power Sys-
tems Dispatchers to overtime under Fair Labor Standards Act (FLSA). Em-
ployees were considered exempt by prior ageny (Interior) but determined to
be nonexempt by DOE in 1979. Retroactive payments based on DOE's deter-
mination of nonexempt status may be made to the extent Office of Personnel
Management (OPM) determines duties of dispatchers were nonexempt through-
out retroactive period. Meat Graders, B—163450.12, Sept. 20, 1978, modified.

Compensation—Overtime—Fair Labor Standards Act—Statute of
Limitations—Retroactive Payments
Prior decision in Meat Graders, B—163450.12, Sept. 20, 1978, is modified to remove
bar to retroactive payments of FLSA overtime where employee was erroneously
classified as exempt by employing agency and should properly have been non-
exempt under published OPM guidance. However, where employing agency
raises issue that there was a possible change in employees' duties over a-year
period, OPM should determine status of employees for all of the retroactive
period in question and employees are endtled to retroactive pay only for such
period they are properly in nonexempt status. Claims for retroactive payment
are subject to 6-year statute of limitations. See Si U.S.C. 71a and 237.

Matter of: Department of Energy Power Systems Dispatchers—
Entitlement to FLSA Overtime, December 21, 1981:

This decision is in response to a request from Mr. Don W. Shinkle,
Assistant Administrator for Management Services, Western Area
Power Administration, Department of Energy (DOE). The issue in
this decision is whether or not certain Power Systems Dispatchers em-
ployed by the Department of Energy are entitled to retroactive pay-
ment of overtime under the Fair Labor Standards Act (FLSA), 29
U.S.C. 201 etseq. (1976). We hold that a change in the classification
of employees from exempt to nonexempt under the FLSA is not limited
to prospective application but may be retroactively effective under
certain circumstances.
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BACKGROUND

In 1977 the power marketing functions under the Department of
the Interior were transferred to DOE. Power Systems Dispatchers
were considered by Interior to be exempt from coverage under the
FLSA, and the report from DOE states that DOE did not question
this determination. However, after an employee filed a complaint in
1978 concerning his exempt status and after DOE reviewed a deter-
mination by the Office of Personnel Management (OPM), San Fran-
cisco Region, holding that Hydro-Electric System Controllers em-
ployed by Interior were nonexempt under the FLSA, DOE deter-
mined that Power Systems Dispatchers were nonexempt under the
FLSA. Prospective FLSA overtimepayments were begun on October
9, 1979, but no retroactive payments have been made in view of our
decision in Department of Agriculture Meat Graders, B—163450.12,
September 20, 1978.

In the Meat Graders decision we considered the situation of agricul-
tural commodity graders, GS—1980, who were specifically identified
in Federal Personnel Manual (FPM) Letter 551—1, May 15, 1974, as
being in "administrative occupations" and therefore exempt under the
FLSA. Further exemption guidelines were issued in FPM Letter
551—7, July 1, 1975, and, on July 6, 1976, the Civil Service Commis-
sion (CSC) (now Office of Personnel Management) ruled that meat
graders were nonexempt or covered by the FLSA. In response to a
request from Agriculture concerning the retroactive effect of the non-
exempt determination, we held that the meat graders were not entitled
to retroactive payments since the initial determination on coverage
was not clearly wrong or based on erroneous information and since the
employing agency was not on notice of possible FLSA overtime
entitlement prior to July 6, 1976. Meat Graders, supra.

In the present case, DOE argues that our Meat Graders decision is
controlling. The agency points out that the Power Systems Dispatch-
ers position had been "repeatedly" analyzed by Interior and deter-
mined to be exempt from the FLSA. based on the guidelines of FPM
Letter 551—7. DOE further argues that the duties and responsibilities
tf the dispatcher position may have changed during the lapse of time
between Interior's deterrr.ination of exempt status and DOE's deter-
mination of nonexempt sl:atus.

We note that claims have been filed by DOE Power Systems Dis-
patchers with both the San Francisco and Rocky Mountain Regional
Offices of OPM, but both OPM offices have stayed any decision on these
complaints pending our review of DOE's request on retroactive entitle-
ment under the FLSA. It appears that no decision has been reached by
OPM as to when these positions should have been considered non-
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exempt, and the only guidance we have before us is OPM's determina-
ton on the entitlement of Hydro-Electric System Controllers, GS—
301—10, employed by the Department of the Interior, Central Valley
Project. In that determination dated May 3, 1979, OPM held that those
positions (ilydro-Electric System Controllers, (iS—301) did not meet
the administrative exemption and were therefore nonexempt under
the FLSA with retroactive entitlement to May 1, 1974.

In view of the authority of the Office of Personnel Management un-
der 29 U.S.C. 204(f) (1976), to administer the FLSA with respect
to Federal employees, we requested OPM's views on this matter. The
report from OPM focuses on our Meat Grades decision and argues
that since FPM Letter 551—7 explicitly cancelled and superseded FPM
Letter 551—1, an agency could not in good faith assert reliance upon
instructions and guidance contained in FPM Letter 551—1. Further,
OPM argues the present case may be distinguished from our Meat
Graders case since DOE has determined that the. dispatchers' exempt
classification was incorrect and retroactive entitlement to FLSA over-
time would not conflict with a previous determination by OPM.

DISCUSSION

On prior occasions we have been asked by OPM to reconsider our
Meat Graders decision but we declined since the claimants in that case
took the issue before the Court of Claims. See Adams v. United States,
Ct. Cl. Civil Action No. 204—79C. We have been informed, however,
that the Department of Justice is presently settling tIme Adams case.
Since we think our position in the Meat Graders decision is pmtrtially
in error and since our new position does not conflict with Justic&s
posture in Adams and will assist the settlement of many other out-
standing FLSA complaints, it is appropriate that we now modify the
rule in the Meat Graders decision. Of course, our modification of the
rule stated in the Meat Graders decision has no impact on the meat
graders claims, the disposition of which will be left to the court.

As noted above, we held in our Meat Graders decision that where the
meat graders were specifically exempted from FLSA coverage by
FPM Letter No. 551—1 but were held non-exempt by a subsequent
CSC determination, there was no retroactive entitlement to FLSA
overtime prior to the CSC determination. Upon reconsideration we
now believe that FPM Letter 551--7 contained sufficient notice to the
Department of Agriculture that their meat graders were improperly
classified as exempt front FLSA and that. Agriculture should have
redesignated their meat graders as noixexempt effective July 1, 1975.

The exemption guidance in FPM Letter 551—1 was explicitly de-
scribed as interim. The subsequent instructions in FPM Letter 551—7
expressly cancelled and superseded the interim exemption instructions
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in FPM Letter 551—1 and provided revised instructions for applying
the exemption provisions of the FLSA. Therefore, the specific exemp-
tion of various job classifications in FPM Letter 551—1 was cancelled
by FPM Letter 551—7 and agencies were placed on notice by FPM
Letter 551—7 that they should apply the exemption criteria as stated in
FPM Letter 551—7 in determining anew whether or not their em-
ployees were exempt.

The Department of Agriculture, however, relied on paragraph 3b
of PPM Letter 551—7 which stated that: "The other exemption cri-
teria are essentially the same as those reflected in FPM Letter
551—1 * * u" to justify its continued exemption of meat graders. It
should be noted that paragraph 3b of FPM Letter 551—7 continued as
follows:

However, [the exemption criteria] are presented In substantially greater de-
tail and have been extended to cover problem areas that were not adequately
treated in the interim instructions. Exemption determinations resulting from
application of the attached instructions, except those discussed in paragraph a.
above are effective as of May 1, 1974. * * *

Furthermore, paragraphs 3c and d dealt specifically with the retro-
active status of employees who were found exempt or nonexempt under
PPM Letter 551—i but who, under the guidance in FPM Letter 551—7,
were found to hold a different exemption status. Paragraphs 3c and d
stated that the newly determined exemption status should be applied
retroactively. It is evident, therefore, that the criteria for exemption
determinations in FPM Letter 55 1—7 are not entirely the same as those
in FPM Letter 551—1 and agencies were on notice to apply the new
exemption criteria to their employees. Therefore, we now modify our
Meat Graders decision and hold that if an agency improperly applied
FPM Letter 551—7, corrections in erroneous exemption determinations
may be made retroactive to July 1, 1975. However, we continue to main-
tain that if the employees were listed as exempt under FPM 551—i,
there is no basis for the employees to be redesignated as nonexempt
prior to the issuance of FPM Letter 551—7. We continue to believe that
published CSC (now OPM) instructions under the FLSA should not
retrospectively change prior published instructions to the contrary.

The above modification in the Meat Graders decision does not provide
a definitive answer in the present case. In this case, the position of
Power Systems Dispai;cher, GS—301, was not listed in FPM Letter
551—1 as exempt under an administrative occupation. Accordingly,
there is no prior inconlistent OPM determination barring retroactive
nonexempt status for the dispatchers. However, we believe the record
before us does not contain sufficient information to determine the retro-
active entitlement of these DOE Power Systems Dispatchers.

The report from DOE questions whether the duties of these em-
ployees have changed etween 1974 and 1979. We are not aware that
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either DOE or OPM has decided that the FLSA. coverage should be
retroactive to May 1, 1974. In fact, the only guidance we have in the
record before us is a copy of OPM's decision dated May 3, 1979, hold-
ing that Hydroelectric System Controllers, GS—301, employed by In-
terior are entitled to FLSA overtime retroactive to May 1, 1974. While
the job series (GS—301) is the same for both positions (Power Sys-
tems dispatchers were changed in 1980 from GS—301 to GS—303 series),
that cannot be relied upon as the sole determinant of exemption status.
See FPM Letter 551—7, Attachment, para. C.2.d.

The question of the retroactive effect of nonexempt status under the
FLSA for Power Systems Dispatchers depends on whether or not the
dispatchers duties have changed significantly since they were found
nonexempt by OPM. This question should be remanded to OPM for
its determination in light of our holding of today modifying our Meat
Graders decision. Retroactive effect of the dispatchers' nonexeinpt
status may be extended back to the point where OPM determines the
dispatchers were properly exempted. If OPM determines the dispatch-
ers were never properly exempted, then they should be declared non-
exempt retroactive to May 1, 1974.

We must also point out, however, that any claims for retroactive
payments of FLSA overtime are subject to the 6-year statute of limi-
tations contained in 31 U.S.C. ha and 237 unless the claims have
been previously filed in our Office. Pau' Spun', 60 Comp. Gen. 354
(1981); and Transportation Systems Center, 57 Comp. Gen. 441
(1978).

(B—198761]

Officers and Employees—Transfers.-.—Government v. Employee In.
terest Merit Promotion Transfers—Relocation Expense Reimburse-
nient—Absence of Agency Regulations
Eugene R. Platt, 59 Comp. Gen. 699 (1980), held that when an agency Issues a
vacancy announcement under its Merit Promotion Program such action Is a
recruitment action and when an employee transfers pursuant to such action the
transfer should normally be regarded as being in the interest of the Government
In the absence of agency regulations to the contrary. The Commission on Civil
Rights requested a review of this decision. On reconsideration, we affirm Eugene
B. Platt. The Commission did not have regulations on this subject and the Job
vacancy announcement was unrestricted as to reimbursement, contained no limi.
tations on geographic area of consideration, and did not differentiate between
Commission employees and others as to entitlements.

Officers and Employees—Transfers—-.Government v. Employee In-
terest—Merit Promotion Transfers—Relocation Expense Reim-
bursement—Issuance of Agency Regulations
Eugene R. Platt, 59 Comp. Gen. 699 (1980) was silent on the qtest1on of how
agencies may effectuate a policy as to when to authorize reimbursement of relo-
cation expenses pursuant to merit promotion transfers. However, our decision
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does not preclude the General Services Administration, the Office of Personnel
Management, or the employing agency from issuing regulations on relocation
expenses and merit promotions stating conditions and factors to be considered
in determining whether a transfer is in the interest of the Government. Payment
of relocation expenses need :ot automatically be tied to the existence of a vacancy
announcement issued pursuant to a Merit Promotion Program.

Matter of: Eugene R. Platt—Reconsideration—Relocation Ex-
penses—Merit Promotion Transfer, Decembir 23, 1981:

This decision involves a reconsideration of Eugene R. Platt,
B—198761, September 2, 1980, (59 Comp. Gen. 699). There, the United
States Commission on Civil Rights had posted a vacancy announce-
ment for an editor-writer pursuant to its merit promotion plan. Mr.
Eugene R. Platt, then an employee of the Department of the Interior
in New Orleans, Louisiana, applied for the position, and was later
selected. The agency's offer of employment to Mr. Platt specified that
he would not be reimbursed for relocation costs. Mr. Platt accepted
with no qualifications or conditions. He reported for duty in Washing-
ton, D.C., having trave.ed from New Orleans at his own expense and
without travel orders. He subsequently filed a claim of relocation
expenses.

In essence, we held that, when an agency issues an announcement
of an opening under a merit promotion program, such action is a re-
cruitment action. When an employee transfers pursuant to such a
recruitment action the agency will normally regard such transfer
as being in the interest of the Government. We found that the fact
that an employee seeks the position as a result of a vacancy announce-
ment is not in itself a proper basis to conclude that the transfer is
primarily for the convenience of the employee. The decision also
reaffirmed our previous position that budget constraints alone do
not justify the denial of relocation expenses on transfers in the inter-
est of the Government. We concluded by requesting the Commission
on Civil Rights to make a new determination in the case, taking
cognizance of our view that, in the absence of some other basis than
theretofore advanced by the Commission, the appropriate determina-
tion under the facts of the case should be that the transfer was in the
interest of the Governni.ent.

REQUES1' FOR RECONSIDERATION

The United States Commission on Civil Rights has requested us to
reconsider our decision. The Commission bases its request for recon-
sideration on several grounds. It questions whether it is realistic, in
view of current personnel practices, to define every merit promotion
announcement as a "recruitment" for the purposes of reimbursement
of a relocation expenses. The Commission notes that merit promotion
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is the most common method of announcing job vacancies and that in
fact all positions within its employee union bargaining unit are subject
to its Merit Promotion Program. Further, the Commission says its
announcements are disseminated by commercial services resulting in
announcements reaching thousands of persons, and often result in
hundreds of applications. The Commission maintains that it would be
unrealistic to conclude that the initiating agency should be held to
have recruited all these resulting applicants.

The Commission points out that contractual agreements between
agencies and unions may contain provisions, similar to its own, that
require all filling of vacancies within the bargaining unit to be proc-
essed under the agency's merit promotion procedures.

The Commission urges that Platt be modified to allow the Govern-
ment to consider all of the relevant factors involved in employee selec-
tion, including budget constraints, labor market conditions, and grade
and skill level of the applicants in determining whether the selection
of an individual is, in fact, in the best interest of the Government for
purpose of paying relocation costs.

The Commission recognizes that in our decision David C. Goodyear,
56 Comp. Gen. 709 (1977), we held that budget constraints cannot form
the basis for denying expenses if a transfer has been found to be in the
Government's interest. However, it suggests that the implementation
of that decision may have unsound results because the budgetary im-
plications are clearly more adverse for small agencies than for the
Department of the Navy, the agency involved in the Goodyear case.

In conclusion, the Commission predicts that the combined impact
of Platt and Goodyear will be to force agencies to consider noninerit
related factors before issuing vacancy announcements which will re-
sult in a larger proportion of geographically restricted vacancy an-
nouncements. Such limitations will result in a smaller labor pool,
which will reduce the agencies' access to a broadei range of qualified
candidates. Alternatively, the Commission believes that agencies will
have to consider the geographical location of all applicants as a factor
in the selection process, even though the Commission feels that would
be contrary to merit principles and the Civil Service Reform Act of
1978.

We have solicited the views of both the Office of Personnel Manage-
ment and the General Services Administration in response to the Com-
mission's request for reconsideration and have carefully considered
their comments.

VIEWS OF OFFICE OF PERSONNEL MANAGEMENT
The Office of Personnel Management (OPM) provided our Office

with a memorandum which states that "{t]ha main problem with the
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Platt decision is that it ties payment of relocation expenses to the
existence of a merit prouotion vacancy announcement and thus takes
away all of an agency's discretion in such cases." The OPM reports
that it has reviewed agency reaction to the Piatt decision and found
that of the agencies that have problems with the decision for what
OPM considers sound reasons, those "reasons were directed at the
fact that because of union agreements and other reasons, selections are
increasingly being made under merit promotion procedures even when
the move is in reality at the request and for the convenience of the
employee." In light of these concerns, OPM indicates that it would
prefer an amended decision that would leave an agency some discre-
tion in determining whether a merit promotion transfer is primarily
in the interest of the Government based on the totality of factors in
each case.

The OPM states that there may be employment situations in which
it would not be in the interest of the Government to pay relocation
oxpenses even though tire selection was made pursuant to merit pro-
motion procedures. For example, if the local labor market could pro-
duce sufficient qualified candidates, yet someone from another geo-
graphic location wants the job and is willing to pay relocation ex-
penses, the option to hire that candidate without incurring an
obligation to reimburse :relocation expenses should be available. Siini-
larly, if an employee is primarily motivated to transfer in order to
accompany a spouse across country, payment of relocation expenses
might not necessarily be in the interest of the Government. The OPM
also states that for some lower grade levels, it is not cost effective to pay
for relocation.

However, OPM believes that any agency decision not to authorize
reimbursement of relocation expenses should be clearly communicated
in advance and in writing to all applicants, preferably by a statement
on the vacancy announcement. In this way, employees who apply for a
vacancy would understand that relocation expenses will not be paid.

The OPM concluded by expressing its belief that there is a valid
distinction to be made between an agency's obligation to its own em-
ployees and those transferring from another agency. Since an agency
has broad authority to direct the reassignment of its employees, OPM
points out that the obligation to pay relocation costs is commensurately
greater than for employees from another agency, over whom the agency
exercises no authority or control.

VIEWS OF GENERAL SERVICES ADMINISTRATION

The Director of the Federal Travel Management Division, General
Services Administration (GSA), expresses the view that merit pro-
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motion policies and practices should not be the controlling factor in
determining whether a transfer is in the interest of the Government,
nor should budget constraints be a controlling factor. The Director also
expresses concern "with the ability of an employee to accept a transfer
on the basis that no relocation allowances will be paid and then after
the fact, claim and receive reimbursement."

Notwithstanding the above reservations, the Director does not ob-
ject to our reconfirming the decision of September 2, 1980, in view of
the present travel regulation provisions and our decisions interpret-
ing these provisions. He is less concerned with the particular case than
with the long-term impact of the decision. He recognizes that the cur-
rent Federal Travel Regulations do not provide agencies with guide-
lines as to what factors should be considered in determining whether
a transfer is in the interest of the Government. The Director, after
noting both the widespread interest in this matter and the increasing
restrictions on travel funds, states that GSA will evaluate whether
there is authority under the present statutory provisions to revise the
Federal Travel Regulations to provide guidelines giving agencies
discretion to recruit under merit promotion systems without the, pres-
ent requirement to pay relocation allowances.

DISCUSSION

We shall first discuss Mr. Platt's entitlement to relocation expenses
and then discuss the general concerns expressed by the Commission,
OPM, and GSA.

Mr. Platt'e Entitlement to Relocation Erpen8es
We have been advised that the Commission on Civil Rights does

not have any agency regulations on the subject of relocation expenses
and merit promotion transfers, nor are we aware of any Commis-
sion policy that would require it to treat merit promotion transfers as
having been accomplished for the convenience of the employee. We
have examined the Commission's job vacancy announcement nuin-
ber 79—65, dated September 11, 1979, to which Mr. Platt responded.
We find that the announcement contained no restrictions on the re-
imbursement of relocation expenses and no limitation on the geo-
graphic area of consideration. In fact, the announcement expressly
stated that the area of consideration was to be both within and out-
side the agency. The announcement in question did not make any
statement regarding differences in entitlement between the Commis-
sion's employees and other applicants. Additionally, the record shows
that the Commission's decision not to reimburse Mr. Platt was made
after the closing date of the vacancy announcement as a result of an
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Office of Management and Budget direction to agencies to cut back
travel expenditures.

The record reveals that the first notice given to Mr. Platt of the
Commission's intention not to reimburse came after the agency had
selected him for the position. Even though Mr. Platt accepted the job
offer with knowledge of the Commission's decision not to make reloca-
tion allowances available, he is not barred from claiming relocation
expenses which he is otherwise legally entitled to receive. See James F.
Hansard, B—201732, Ju:ic 30, 1981. We do not believe that the Com-
mission's decision, mada after the closing date of the vacancy an-
nouncement and without the employe&s knowledge until after his
selection, is a proper means of reducing travel costs. The Commission
has not shown any proper basis to deny relocation expenses to Mr.
Platt.

In the absence of guidance in the Federal Travel Regulations or in
OPM regulations or the Federal Pcrsonnel Manual, and in the absence
of agency regulations on the subject, we find that Mr. Platt's transfer
was in the interest of the Government and he is entitled to the 'reloca-
tion expenses allowable under the Federal Travel Regulations.

General Consideration.g

In light of the general concerns expressed by the Commission, OPM,
and GSA, we have reexamined the matter, and recognize that some
misunderstanding exists with regard to our prior Platt decision. While
we addressed the matter of merit promotion transfers in the absence
of agency regulations in Platt, we did not deal with the question of
how agencies may effectuate a policy of not authorizing reimburse-
ment of relooation expenses pursuant to a merit promotion announce-
ment when the totality of circumstances leads the agency to determine
that any resulting transfer is not primarily in the interest of the
Government.

Reimbursement of travel and relocation expenses upon an em-
ployee's change of station under 5 U.S.C. 5724 and 5724a (1976) is
conditioned upon a determination by the head of the agency concerned
or his designee that the transfer is in the interest of the Government
and is not primarily for the convenience or benefit of the employee or
at his request. In this connection, para. 2—1.3, Federal Travel Regula-
tions (FPMR 101—7) (May 1973), also provides that when a change
of official station for permanent duty is authorized by the head of the
agency concerned or his designee, transportation expenses and appli-
cable allowances are payable provided that the transfer is in the in-
terest of the Government and is not primarily for the convenience or
benefit of the employee or at his request.

We have allowed reloca5ion expenses on merit promotion transfers
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where an agency's own regulations provided that such transfers are in
the Government's interest. Stepken P. S2arka, B—188048, November 30,
1977. Further, in DOWI1dP. Fontanelia, B—184251, July 30, 1975, we
stated that if the agency recruits or requests an employee to transfer to
a different location it will normally regard such transfer as being in the
interest of the Government. Absent an agency policy to the contrary,
our view, as stated in Platt, is that when an agency issues an announce-
ment of an opening under its Merit Promotion Program such action is
a recruitment action within the scope of Font anella.

We are not, however, aware of any statute or regulation which would
prohibit the General Services Administration, Office of Personnel Man-
agement, or the employing agency from issuing regulations concerning
relocation expenses and merit promotions which would provide guide-
lines as to the conditions and factors to be considered in determining
whether a particular transfer pursuant to a vacancy announcement
would be in the interest of the Government for purposes of the reim-
bursement of relocation expenses.

Any regulation should state the specific conditions and factors which
would be considered in making the determination in any particular
case. These might include, but are not limited to, labor market condi-
tions and cost effectiveness. Additionally, any regulations issued in
accordance with the guidance given above should require that such
information be clearly communicated in advance and in writing to all
applicants, preferably by a statement on the vacancy announcement.
If this is done, each person who applies will do so with an understand-
ing of the conditions under which relocation expenses will or will not
be paid, and acceptance of an offer would be tantamount to accepting a
condition of employment which the person could not successfully con-
test unless it was shown to be arbitrary or capricious, or contrary to the
decisions of this Office.

(B—201052]

Fees—License, Permit, etc. Fees—Incidental to Training Pro.
grams—Appropriation Availability—Instructor Training—Depart-
ment of Defense
Prohibition of 5 U.S.C. 5946does not apply to payments authorized by S TT.S.C.
4109. Payment of licensing fee Is necessary expense directly related to training
since, without payment of the membership fee, AMETA instructors will not
have access to training materials, nor will their trainees be eligible for certifica-
tion as practitioners.

Matter of: Department of Defense—Payment of Training Instruc-
tors' Licensing Fees, December 23, 1981:

The General Counsel of the Department of Defense (DOD) has
requested an advance decision on whether the Army Management
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Engineering Training Agency (AMETA) may pay the licensing fees
for its Methods Time Measurement (MTM) instructors. For the fol-
lowing reasons, we ho'd that the payment of licensing expenses is
permissible.

According to the submission, MTM is a non-profit corporation
which conducts research in human motions and biomechanics, and
trains and certifies pracbitioners and instructors in the use of the tech-
niques which it has developed. MTM classifies its clients as members
of the MTM Associaticn, and collects a membership fee from each.
Companies which are members of the MTM Association ordinarily
have one or more employees who are trained in MTM techniques and
licensed by that organization as instructors. Instructors who are certi-
fied by MTM are eligible for instructor memberships which allow the
various companies to rcceive training materials for the purpose of
conducting in-house MTM training for all levels of personnel. Absent
payment of the instructor licensing fee, clients cannot obtain the
necessary instructional materials. (The submission indicates that the
control of these materials by MTM "stems in part from copyrights and
other legally protected interests * * In addition, MTM refuses
to certify individuals not trained by licensed instructors. Without such
certification, trainees are not eligible to receive updated materials on
the most efficient use of MTM techniques.

The General Counsel asks whether the prohibition in 5 U.S.C. 5946

against paying membership fees in a society or organization for indivi-
dual Government employees applies to the instructor licensing fees.
This section provides:

Except as authorized by a specific appropriation, by express terms In a general
appropriation, or by sections 4109 and 4110 of this title, appropriated funds
may not be used for payment of—

(1) membership fees or dues of an employee * * * In a society or associa-
tion * * *

However, by its terms, the prohibition of 5 U.S.C. 5946 does not
apply to payments authorized by 5 U.S.C. 4109 (1976). Section 4109
provides:

(a) The head of an agenc:r. under the regulations prescribed under section
4118(a) (8) of this title and f:rom appropriations or other funds available to the
agency, may—

• * * S S * *
(2) pay, or reimburse the employee for, all or part of the necessary expenses

of the training, without regard to section 529 of title 31, including among the
expenses the necessary costs of—

* * * S S * S

(C) tuition and matriculation fees;
• S * * * • S

(b) The expenses of training do not include membership fees except to the
extent that the fee is a necessay cost directly related to the training itself. * * *
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The submission states:
* S * Because Instructors must first be trained and certified by the MTM

Association before they can train others, the licensing fee is directly related to
the training of instructors and hence, to the personnel of DOD.

We agree with this rationale and thus conclude that the payment of
the fee is "a necessary cost directly related to the training itself" within
the contemplation of 5 U.S.C. 41O(b), supi'a.

We further note that this is not, in our view, a situation in which
the employee could reasonably be expected to have obtained the neces-
sary licensing as a prerequisite to applying for the job. On this
ground, we distinguish our previous decisions (e.g. 6 Comp. Gen. 432
(1926); B—171667, March 2, 1971) in which the payment of licensing
fees has been denied on the theory that the fees involved were "per-
sonal to the employee as an incident to qualifying for the position for
which engaged * * 6 Comp. Gen. 432 (1926). Furthermore, the in-
dividual MTM instructor does not derive any benefit in terms of in-
creased personal employment marketability for payment of the MTM
Association membership fee, since, according to the submission,
AMETA is seeking to have its employees licensed as "Class A." in-
structors who will be restricted to training DOD employees. Thus the
instructors will not be able to use their membership in the MTM As-
sociation for other than DOD purposes.

For the foregoing reasons, we hold that payment of MTM Asso-
ciation instructor membership fees with AMETA funds is permis-
sible.

[8—205187]

Transportation—Household Effects—Time Limitation—Beginning
and End of Period—Administrative Intent
A transferred employee, whose claim for shipment of household goods was denied
by the agency in accordance with para. 2—1.5a (2) of the Federal Travel Regula-
tions because the shipment took place more than 2 years after the effective date
of the transfer, may not be reimbursed. The employee reported to his new duty
station before travel authorization was signed but later date may not be used for
computation of 2-year period for regulations define effective date of transfer as
date employee reports to new duty station (see FTR pam. 2—1.4) and agency's
clear Intent was to transfer employee on the earlier date.

Matter of: James E. Wallace—Reimbursement for Shipment of
Household Goods, December 23, 1981:

This decision is in response to a request for an advance decision from
Mr. Marvin E. DeMoss, Assistant Director for Administration, De-
partment of Energy, Region VI. Mr. DeMoss has asked whether a re-
claim voucher submitted by Mr. James E. Wallace for reimbursement
of the cost of shipping his household goods may be certified for pay-
ment. Mr. DeMoss reports that Mr. Wallace's claim for $300.74 was
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previously disallowed because the shipment of the household goods did
not take place within 2 years from the date he reported to his new duty
station as required by paragraph 2—1.5a(2) of the Federal Travel Reg-
ulations (FPMR 101—7, May 1973). Mr. Wallace makes several argu-
ments that his shipment should be considered to have occurred within
the 2-year period. However, for the reasons explained below, we find
that Mr. Wallace's claim must be denied.

Mr. Wallace's claim arose as the result of his transfer from Little
Rock, Arkansas, to Eldorado, Arkansas. The travel authorization was
dated July 10, 1978, but Mr. Wallace actually reported for duty on
June 18, 1978. He did so apparently as the result of a letter dated June
9, 1978, from the Directc'r of the Southwest District, Office of Special
Counsel, which confirmed an earlier telephone conversation establish-
ing that his appointment would be effective June 18, 1978. The file
shows that Mr. Wallace's household goods were shipped on July 24,
1980. He states that this shipment should be considered to have occur-
red within 2 years after his transfer because another form entitled
"Trip Authorization" was signed on July 24, 1978, and he assumes the
travel authorization, although dated July 10, 1978, was also signed
on July 24, 1978. He encloses a copy of a guide to Government regula-
tions concerning moving expenses which provides that an authoriza-
tion for moving expenses should be signed before an employee incurs
moving expenses. He argues that in light of this instruction, his trans-
fer date should be considered to be the date of the authorizing official's
signature, that is, July 24, 1978. Mr. Wallace also points out that he
was at his new duty station for only one day before traveling to New
Orleans on a temporary duty assignment which lasted until about the
iriiddle of July. Finally, in arguing for reimbursement, Mr. Wallace
states that he requested an extension of the 2-year period to August 31,
1980, which he says the agency approved on June 20, 1980.

Paragraph 2—1.5a (2) of the FTR prescribes the time limitation for
the shipment of household goods as follows:

All travel, including that for the immediate family, and transportation, includ-
ing that for household goods allowed under these regulations, shall be accom-
plished as soon as possible. The maximum time for beginning allowable travel
and transportation shall not exceed 2 years from the effective date of the em-
ployee's transfer or appointment.

The effective date of an employee's transfer or appointment is defined
by paragraph 2—1.4j as 'The date on which an employee or new
appointee reports for dut.y at his new or first official station." In
accordance with this definition, the effective date of Mr. Wallace's
transfer is June 18, 1978, and, therefore, the time period for shipment
of his household goods expired before July 24, 1980, the date Mr.
Wallace shipped his household goods.

Although an employee ordinarily should not incur expenses for
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relocation until after he has received transfer orders, we have allowed
reimbursement to an employee notified of a transfer by less formal
means if the expenses were incurred after a clear expression of
administrative intent to transfer him. Joan E. Marci, B—188301, Au-
gust 16, 1977, and Samuel V. Britt, B—186763, October 6, 1976, and
March 28, 1977. It seems clear that the administrative intent here was
to transfer Mr. Wallace effective June 18, 1978. He received a letter
and apparently a phone call directing him to report on that date. In
addition, the travel authorization, under the heading "Remarks," pro-
vides that Mr. Wallace was officially assigned to his new duty station
as of June 18, 1978. The "Trip Authorization" provides that his
departure date was June 18. Thus, although Mr. Wallace's transfer
papers were issued after he reported to his new duty station, that fact
does not change the effective date of his transfer in light of the
agency's clear intent to transfer him as of June 18, 1978.

We have consistently held that the time limitation established by
FTR paragraph 2—1.Sa (2) may not be waived or modified by either
our Office or 'by an agency. Edward B. Connors, B—190202, August 14,
1978; Peter E. Donnelly, B—188292, July 8, 1977. Although Mr. Wal-
lace states his request for an extension of the time limitation was
approved, such approval would not be effective in view of the above
holdings of this Office. See B—179908, June 24, 1976. We need not
address Mr. Wallace's argument that the period of temporary duty
should affect the running of the 2-year period since, even with the addi-
tional time, the shipment of household goods would not have begun
within the prescribed 2-year period.

Although it appears that Mr. Wallace's household goods were picked
up and delivered on the same day, July 24, 1980, we would like to point
out that in connection with computing the 2-year period, the beginning
of the transportation of household goods is the time when the mover
receives the goods with an order to forward them to a particular desti-
nation. Peter E. Donnelly, supra, and Virgil C. Tnice, B—181360, Janu-
ary 22, 1975. Thus, if Mr. Wallace delivered his goods to the movers on
or before June 18, 1980, his claim would properly be for consideration.
However, on the basis of the facts presented we must hold that his
reclaim voucher may not be certified for payment.

(B—201384]

Contracts—.-Payments--—Past Due Accounts—Payment Date Deter-
mination—Payment by Mailed Check—Absence of Statute or Con-
tract Provision
The date of issuance of a Government check does not constitute the date of pay-
ment for late payment and prompt payment discount purposes. We confirm that
B—107826, July 29, 1954, overruled 31 Comp. Gen. 260 and 18 id. 155. Government
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has an obligation to at least issue and mail its checks sufficiently in advance to
assure their receipt by the vendor, in the regular course of the mails, on or before
the delinquency date or the final discount date, respectively, to avoid liability for
properly authorized late payment charges or to obtain the benefit of the vendor's
discount, unless a Federal statute 'or the parties by contract provide otherwise.
The parties should estab1i;h in the contract what constitutes the effective date
of payment.

Contracts—Payments——Past Due Accounts—Payment Date Deter-
mitnation—Rule in Foster Case—Applicabiliy to Late Payment
Cases

For purposes of determiniag the effective date of payment, late payment eases
should be treated the same as prompt payment discount cases since the former
is assessed and the latter offered because of the time value of the money to
vendors. B—107826, 3uly 29, :1954, is extended.

Contracts—Payments—Past Due Accounts—Late Charges—Gov-
ernment Liability—Contract Provisions
Veterans Administration ('VA) is obliged to pay the Gas Service Company late
payment charges on the invoices submitted since (1) the contract between VA
and Gas Service incorporates by reference Gas Service's rules and regulations
on file with the Kansas Ccrporation Commission; (2) these regulations pro-
vide for the assessment of late payment charges when payment is not received
by the company by the deliuquency date; antI (3) although the Governmeiit's
checks were issued and mailed before the delinquency dates, they were not
received by Gas Service until after such dates.

Matter of: Effective date of payment in determining liability of U.S.
Government for late payment charges, December 29, 1981:

The Veterans Administration (VA) asks whether the Gas Service
Company, Topeka, Kansas, is entitled to aggregate late payment
charges of $598.12 on bills paid by Government checks, which were
issued and mailed before, but not received by Gas Service until after,
the delinquency date for payment. Several other vouchers have been
submitted by the VA illustrating similar payment problems with other
vendors.

For the reasons given 'below, we conclude that the contract between
the VA and Gas Service obligates the VA to pay late payment charges
to Gas Service 'when payment of VA gas bills is not received by the
delinquency date provided in the contract. In this instance payment
is allowable for late payment charges assessed in such amounts as are
administratively determined to be due, in accordance with this dcci-
sion.' We also conclude as a general rule that absent a Federal statute

5There Is some ambiguity in the record as to the appropriate amount of the late pay
ment charges. It appears the $598.12 aggregate figure may include late payment charges
on unpaid previous late payment charges. We have no specific information In the record
authorizing such charges. We note that absent statutory authorization, the Government
can be bound to pay service charges for late payment only if provision for the specific
charge is included in the contract: or notice of the specific charge is included in the terms
of a delivery receipt accepted by the Government. B—199915. September 8, 1980. Sec al8o,
B—186494, July 22, 1976. Otherwise the charges would be construed as unauthorized inter-
est charges against the Governmcnt. See 28 U.S.C. 2516 (a) ; Ramsey v. United States,
121 Ct. Cl. 42e, 431—82 (1951), cert. denied 343 U.S. 977 (1952). However, in light
of the ambiguity In the record and the apparently small amount involved, we have not ad-
dressed this issue In the opinion.
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of contractual expression about the effective date of payment, to avoid
liability for properly authorized late payment charges the Govern-
ment has an obligation to issue and mail its payment checks suffici-
ently in advance to assure their receipt by the vendor, in the regular
course of the mails, on or before the delinquency date.

The record shows that on several occasions in 1979 Gas Service as-
sessed late payment charges against the VA in situations where the
Government check was issued before but not received by Gas Service
until after the delinquency date. In reliance on our decision at 31
Comp. Gen. 260 (1952), the VA has iot paid these assessments on the
theory that effective payment occurs when a Government check is
issued rather than when received by the vendor. On the other hand.
Gas Service contends that terms of payment are governed by company
rules and regulation, and orders of the Kansas Corporation Commis-
sion, which provide for late payment charges on payments not re-
ceived before the delinquency date.

The issue of when payment is effected as the United States Govern-
ment disburses its funds in paying its debts is a matter governed by
Federal law, and absent an applicable Act of Congress it, is for the
Federal Courts to determine the anplicable rule. See (Tharfleld Tw.9t
Co. V. United States, 318 U.S. 363. 366 (1943) United States v. Phila-
deiphia ZVatinal Bank, 304 F. Snpp. 955, 956 (E.D. Pa. 196). Early
Federal cases uniformly held that the date of issuance of a Govern-
ment check was the date of payment. See Llo?fd-Snlith v. United
States, 71 Ct. Cl. 74, 80 (1930); American Pot&t Co. v. United States,
80 Ct. Cl. 160, 165 (1934); ilIo'rqenthnn v. Fidelity Deposit Co. of
illaryland, 94 F.2d 632, 635 (D.C. Cir. 193?). That was the position of
this Office as well. 31 Comp. Gen. 260, 261 (1952); 18 Comp. Gen. 155,
157 (1938).

However, in 1954 the Court of Claims changed this rule, at least in
the context of prompt payment discounts. The FoRter (Jo. v. United
States, 128 Ct. Cl. 291 (1954). In Foster. the Government cheeks were
issued, that is, written and mailed, at Washington, D.C., within the
10-day discount period hut were not received by the vendor in New
Orleans within that period. The court found:

In these circumstances, a party to a private agreement containing a discount
provision would not he entitled to the discount. We are not wifling to make a
special rule for the Government. as contractor and as Iitiant. which would set
it apart from its citizens in this regard. If it is not practicaWe for it o send
its payments so that, in the regular course of the mail, they will reach its creditors
within ten days. it must stipulate in its contracts for a longer discount period.
Id. at 293.

The court also said, however:
* * * We do not decide whether putting the checks in the mails at such times

as would, in the ordinary course of the mails, have brought them to the plaintiff
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within the ten day pericd would have entitled the Government to the dis-
counts.* * * Id.

Soon thereafter in :B—1o7826, July 29, 1954, this Office followed
Foster stating:

Since the Court's [Courl: of Claims'] decision represents a judicial precedent
precisely in point on the question, the position of this Office to the effect that
the date of issuance and mailing of the Government's check constitutes the
date of payment for discount purposes is no longer tenable. Thus, it will he
necessary to make refunds of discounts in cases wherein the claimants are able
to prove that the checks issued in payment of their invoices were not mailed
suciently in advance to assure their receipt by the payees, in the regular course
of the mails, on or before the final discount date.
We confirm that clecisicn overruled 31 Comp. Gen. 260 (1952), relied
on by the VA, as well as 18 Comp. Gen. 155 (1938).

Although we find tht the Foster standard is now applicable, it
governs only in the absence of a contract provision setting forth the
effective date of payment. In this :egard, we think it preferable that
the Government establish that date in contracts with its vendors. Thus,
consistent with Foster, in B—107826, July 29, 1954, we recommended
that the standard discount clause appearing on bid forms prescribed
by the General Services Administration be amended by adding a sen-
tence in substance reading: "The date of mailing of the Treasury
check will be considered the date of payment."

We are not aware of a basis for distinguishing prompt payment
discount from late payment cases for purposes of determining when
payment occurs. A vendor's interest in the time value of money is sub-
stantially the same in both. Vendors offer prompt payment discounts
to induce customers to pay cash balances due so that vendors will have
earlier use of the monies. 60 Comp. Gen. 255 (1981). Similarly, ven-
dors impose late payment charges because they are deprived of the
use of monies they norm ally would receive by the delinquency date.
Therefore, we extend the holdings in Foster and B—107826, July 29,
1954, which relate to prompt payment discounts, to late payment cases
as well. In addition, we again emphasize that in late payment cases
as well as prompt payment discount cases the question of when pay-
ment occurs is best remedied by express contractual provisions.

In the specific .situation submitted fr decision, we find that the con-
tract between the VA and. Gas Service, executed August 13, 1973, and
still in effect by renewals, specifically provides for terms of payment
in "accordance with the Company's Rules and Regulations on file
with the Kansas Corporation Commission." The pertinent company
rules and regulations read as foll&ws:

All bills for gas service arc due and payable upon receipt In the net amount
thereof. A bill shall be deemed delinquent if payment thereof i8 not received by
the Company, or its authoriwd agent, on or before the date 8tated on the bill
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which date shall he * * * the fifteenth (1th* day after date of billing. When a
bill becomes delinquent, a late payment charge in an amount equal to two
percent (2%) of the delinquent amount owed for current gas service will be
added to the customer's bill and collection efforts by the Company shall be
initiated. [Italic supplied.]

In view of the specific reference in the contract, we find the VA is
bound by the Company rules and regulations. They provide that pay-
inent occurs upon receipt by Gas Service of monies due rather than
on issuance and mailing of the Government's check. Since provision
is also made for a late charge of 2 percent to be assessed on payments
not received by the delinquency date and the Government checks in
the instances referred to us for decision were not received by Gas
Service on or before the delinquency dates, the VA is obliged to pay
the late payment charges. Accordingly, payment is allowed for late
payment charges assessed in such amouns as are administratively
determined to be due in accordance with this decision.

(B-203034]

Farm Credit Administration—District Retirement Plans—Exami-
nation and Audit Requirements—Employee Retirement Income
Security Act of 1974—Applicability
Since Farm Credit district retirement plans must be submitted for prior approval
of Farm Credit Administration, FCA employees cannot thereafter be viewed
as independent for purposes of performing audits required by section 103 of
the Employee Retirement Income Security Act of 1974, as amended.

Matter of: Farm Credit district retirement plans, December 29,
1981:

This decision responds to a letter from the General Counsel of the
Farm Credit Administration concerning the independence of the
Farm Credit Administration's (FCA) audit of Farm Credit dis-
trict retirement plans. The General Counsel contends that the exami-
nation and audit of a plan by the Chief Examiner of the FCA satis-
lies the requirement of an independent audit imposed by section 103
of the Employee Retirement Income Security Act of 1974, (ERISA),
as amended, 29 U.S.C. 1023. We disagree. Since district retirement
plans must be submitted for the prior approval of the FCA, we do
not believe FCA employees can thereafter be viewed as "independ-
ent" for purposes of performing the audit.

Section 121 (a) of the Accounting and Auditing Act of 1950 (1950
Act), as amended, 31 U.S.C. 68a (Supp. III, 1979), provides in
relevant part that:

(a)_Notwithstanding any other provision of law or any administrative de-
The vouchers reveal that the 17th day after date of billing was the delinquency date

in at least a portion of 1979.
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termination to the contrary, each Federal Government pension plan and each
plan described in sectIon 123(b) * *, shall be deemed to be subject to the
provisions of section 103 of the Employee Retirement Income Security Act of
1974 in the same manner as an employee pension benefit plan to which such
section applies * *

Farm Credit District Retirement plans are specifically listed in sec-
tion 123(b). (31 TJ.S.C. 68c(b) (4).)

Section 103(a) (3) (A) of ERISA, as amended, 29 1J.S.C. 1023

(a) (3) (A), requires that:
Except as provided in subparagraph (C), the administrator of an employee

benefit plan shall engage, on behalf of all plan participants, an independent quali-
fied public accountant, who shall conduct such an examination of any financial
statements of the plan, and of other books and records of the plan, as the ac-
countant may deem necessary to enable to the accountant to form an opinion
as to whether the financial statements and schedules required to be Included in
the annual report by subsection (b) of this section are presented fairly in con-
formity with generally accepted accounting principles applied on a basis con-
sistent with that of the preceding year. Such examination shall be conducted
in accordance with generally accepted auditing standards, and shall involve
such tests of the books and records of the plan as are considered necessary by
the independent qualified public accountant. * * * [Italic supplied.]

The General Counsel argues that an examination and audit (with
opinion) of a district retirement plan by the Farm Credit Admin-
istration's Chief Examiner constitutes the independent audit required
by section 103 of ERISA, as amended, 29 U.S.C. 1023. He cites as
support for .this position section 5.20 of the Farm Credit Act of 1971,
as amended, 12 U.S.C. 2254, which provides:

Except as provided herein, each Institution of the System, and each of their
agents, at such times as the Governor of the Farm Credit Administration may
determine, shall be evamined and audited by farm credit examiners under the
direction of an independent chief Farm Credit Administration examiner, but each
bank and each production credit association shall be examined and audited not
less frequently than once each year. Such examinations shall Include objective
appraisals of the effectiveness of management and application of policies In
carrying out the provisions of this Act and In servicing all eligible borrowers. If
the Governor determines it to be necessary or appropriate, the required exami-
nations and audits may be made by independent certified public accountants,
certified by a regulatory authority of a State, and in accordance with generally
accepted auditing standards. Upon request of the Governor or any bank of the
System, farm credit examiners shall also make examinations and written reports
of the condition of any organization, other than national banks, to which, or
with which, any Institution of the System contemplates making a loan or dis-
counting paper of such organization. For the purposes of this Act, examiners of
the Farm Credit Administration shall be subject to the same requirements, re-
sponsibilities, and penalties as are applicable to examiners under the National
Bank Act, the Federal Reserve Act, the Federal Deposit Insurance Act, and other
provisions of law and shall have the same powers and privilege as are vested in
such examiners by law. [FCA.)

He asserts that "[a]s an 'agent' of a Farm Credit institution, a pension
trust covering the employees of that institution is subject to a man-
datory examination and audit by FCA which Congress contemplated
would be independent."
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We agree that Congress intended that the Farm Credit Administra-
tion's Chief Examiner and his subordinates would he independent of
the banks and associations which they examine. 12 C.F.R. 601.130 in
fact requires that Farm Credit examiners:

S * * refrain from action or conduct which may result in, or create the ap-
pearance of, obligating them to or causing them to be influenced by any of the
officers or employees of the institutions supervised by the Farm Credit Admin-
istration. (Italic supplied.]

However, we are concerned not merely with the independence of Farm
Credit examiners vis-a-vis the institutions which they audit. We are
concerned in addition with the independence of the FCA. with regard
to the district retirement plans. 12 C.F.R. 612.2310 provides that:

The district boards and the bank boards shall provide retirement benefits for
their employees who are not under the Civil Service Retirement Act. ** Any
such retirement plans, including thrift or savings plans, and any amendments
thereto, shall be submitted for the prior approval of the Farm Credit Admin-
istration. * *

Since this regulation contemplates that the FCA will participate in
the formulation of district retirement plans, we believe that tile sub-
sequent examination of these plans by FCA personnel does not con-
stitute an "independent" audit.

We note that GAO's "Standards for Audit of Governmental Orga-
nizations, Programs, Activities, and Functions (1981 Revision)"
(Standards), in dealing with the question of independence, sets as the
second general standard for Government auditing the following:

In all matters relating to the audit work, the audit organization and the in-
dividual auditors, whether government or public, must be free from personal
or external impairments to independence, must be organizationally independent,
and shall maintain an independent attitude and appearance. See Standards,
p. 6.

This standard places upon auditors and audit organizations the re-
sponsibility for maintaining independence so that opinions will be un-
partial aiid will be viewed as impartial by knowledgeable third parties.
Standards, p. 17—18. Among personal and organizational impairments,
which in our opinion might affect. auditors' ability to be impartial or
be viewed by knowledgeable third parties as impartial, are:

Previous Involvement in a decisionmaking or management capacity that would
affect current operations of the entity or program being audited. See Standards,
p. 18.

Additionally, we note that the second general standard of the Ameri-
can Institute of Certified Public Accountants (AICPA) provides:

In all matters relating to the assignment, an independence In mental attitude Is
to be maintained by the auditor or auditors. AU 220.01.
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The AICPA has interpreted this standard by stating, in part:
* * * Independent auditors should not only be independent in fact; they should

avoid situations that may lead outsiders to doubt their independence.
* * * Public confidence * * * might * * * be impaired by the existence of circum-

stances which reasonable people might believe likely to influence independence.
* * * [T]o be recognized as independent, he [the independent auditor] must be free
from any obligation to or interest in the client, its management, or its owners. ***

Thus, if we apply these standards, we note that the FOA may be
viewed by knowledgeable third parties or reasonable people as having
an "obligation to," as well as an "interest in," the Farm Credit district
retirement plans in that FCA is charged by law with approving the
plans. In addition, FCA has supervisory control over all member bank
activities, particularly with respect to certain personnel-related activi-
ties. Consequently, FCA examiners may lack the appearance of inde-
pendence on the bases that they may not be viewed as free from thc
personal impairment mentioned in the GAO standards or as in compli-
ance with the AICPA interpretations of its second general standard.

Furthermore, the FCA examiners may appear to knowledgeable
third parties or reasonable people not to be free of FCA administra-
tive control. If so, there may be further appearance of lack of inde-
pendence by FCA examiners.

While we recognize that neither of these standards specifically ap-
plies to the audits of Farm Credit Banks and institutions, our Office's
standards have been generally accepted by all levels of Government
as well as by the accounting profession. Furthermore, the AICPA
standards and pronouncements which for the most part technically
apply only to AICPA members engaged in the practice of accounting
have also been generally accepted by the accounting profession and
others as authoritative support for auditing matters and as guidance
where other guidance does not exist.

In the present case there is nothing in the law or its legislative his-
tory indicating what constitutes an "independent audit" for the pur-
poses of section 103 (a) (3) (A) of ERISA, although it does indicate
that audit by an independent qualified public accountant was antici-
pated. See section 121(a) (6) of the 1950 Act, as amended, 31 U.S.C.

68a(a) (6). In these circumstances, then, we think it is appropriate
to refer to the standards laid down by GAO and AICPA in order to
assist us in determining whether or not the Farm Credit Administra-
tion audit meets the requirement for "independence" under the law.

Therefore, since an audit of the Farm Credit District Retirement
Plan by employees of the same authority responsible for approving
the plan, notwithstanding the organizational "independence" of
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FCA's examiners, may lead reasonable persons to doubt the inde-
pendence of the examination performed, it is our opinion that the re-
quirement for an independent audit would not be satisfied by this pro-
cedure. Instead, we believe that engaging a private firm to conduct the
audit (as contemplated by the Act) would be necessary to satisfy this
requirement.

[B-2003541

Fair Labor Standards Act—Overtime—Fair Labor Standards Act v.
Other Pay Laws
An employee's entitlement to overtime compensation may be based on either
title 5, U.S. Code, or the Fair Labor Standards Act (FLSA), 29 U.S.C. 201 et
8eq., or both. Employees to whom both laws apply are entitled to overtime com-
pensation under whichever one of the laws provides the greater benefit.

Compensation—Overtime—_Fair Labor Standards Act—Early Re-
porting and/or Delayed Departure—Duty-Free Lunch Period—
Setoff

Civilian nurses who received 30-minute duty-free lunch break during 8-hour and
15-minute shift are not entitled to overtime compensation under either title
5 or the Fair Labor Standards Act. The duty-free lunch period should he set
off against the shift schedule resulting in an actual working time of 7 hours and
45 minutes.

Debt Colections—Waiver—-—Civilian Employees—Compensation
Overpayments—Overtinie—Waiver v. Setoff

Although the practice was stopped in November 1978, civilian nurses received
compensation for 80 minutes of overtime when they worked through their lunch
breaks. In actuality, they worked only 8 hours and 15 minutes and therefore
would have been entitled to only 15 minutes of overtime. If the amounts now
payable to the nurses by way of additional overtime compensation and Sunday
premium pay exceed the overpayments to the nurses, collection of the indebted-
ness by way of offset would not be against equity or good conscience or against
the best interests of the United States. However, if the indebtedness exceeds the
amounts now payable, any such overpayments should be considered for waiver
under 5 U.SC. 5584.

Compensation—Overtime_Fair Labor Standards Act—Early Re-
porting and/or Delayed Departure-Lunch Period Not Duty-Free—
Nurses
Civilian nurses are entitled to overtime compensation under either title 5 or the
Fair Labor Standards Act, whichever is applicable, on those occasions when they
reported 15 mInutes early and worked through lunch without receiving any prior
overtime compensation.

Compensation—Premium Pay—Sunday Work Regularly Sched-
uled—Not Overtime Duty
Civilian nurses who worked a part of Sunday during their regularly scheduled
a-hour period of service on each of 2 scheduled working days are entitled to
premium pay for both shifts under 5 U.S.C. 5546(a). However, the nurses are
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entitled to premium pay for only 1 day when the part worked on the second
scheduled workday Is considered overtime.

Compensation—Overtime—Fair Labor Standards Act—Evidence
Sufficiency
Fact that official time and attendance records reflect only standard 8-hour day
with occasional overtime would not necessarily defeat employee's claim for over-
time compensation. Where accurate records have not been maintained, it is suffi-
cient for employee to prove she has in fact performed overtime work for which
she was not compensated under the FLSA, and produce sufficient evidence to
show the amount and extent of that work as a matter of just and reasonable
inference. Other forms of evidence or documentation are also acceptable. Here,
it is undisputed that the work schedules required the nurses to regularly report
15 minutes early and their schedule either began or ended on a Sunday.

Matter of: Civilian Nurses—Overtime and Sunday Premium Pay
Entitlement, December 31, 1981:

This is in response to a request by 1st Lieutenant Alan K. W. Young,
an authorized certifying officer, Department of the Air Force, Beale
Air Force Base, California, for an advance decision concerning pay-
ment of the claims of Maxine M. Alexander and eight other civilian
nurses similarly situated for overtime and Sunday premium pay. The
claims may be paid in certain circumstances as outlined below.

As a matter of long practice, and extending to April 1979, duty
schedules for civilian nurses at the Beale Air Force Base Hospital
required them to report for duty 15 minutes prior to their scheduled
shift resulting in a workday of 8 hours and 15 minutes. The practice
developed from the necessity to provide an overlap between shifts to
review patient reports. The 15-minute early reporting time was ap-
proved by the Hospital's Civilian Personnel Branch, which apparently
had approval authority, on three separate occasions in 1972, 1975 and
1979. The time and attendance cards, however, continued to reflect a
standard 8-hour shift.

In addition to asking whether overtime pay may be authorized for
the 15-minute early reporting time, the submission questions whether
Sunday premium pay may be authorized for 2 days instead of 1 when
the nurses worked a part of Sunday on each of 2 scheduled working
days. In this regard the record shows that prior to May 1976, the
civilian nurses at Beale received a single Sunday premium although
they worked a weekend schedule beginning at 10:45 p.m. Saturday
to 7 a.m. Sunday, and again from 10:45 p.m. Sunday to 7 a.m. Mon-
day. After May 1976 the weekend schedules were shifted to begin at
11:45 p.m. Saturday to 8 a.m. Sunday, and 11:45 p.m. Sunday to 8
a.m. Monday. The nurses claim that by working a part of Sunday on
each of 2 scheduled working days they are entitled to Sunday premium
pay for 2 days instead of 1.
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The submission states that doubt arises for several reasons on
whether the claims should be paid. First, while it is not disputed that
the civilian nurses' schedules required them to report 15 minutes early,
the time and attendance records reflec.t only a standard 8-hour shift
with occasional overtime, and do not reflect if any leave time was
taken. Secondly, although the work schedules resulted in 8-hour and
15-minute shifts, a one-half hour meal break was included in that shift
resulting in an actual work time of 7 hours and 45 minutes. Thus, it
appears as a matter of practice that a full half hour meal break was
treated as a compensated duty-free meal. In addition, during those
times the nurses could not take their meal breaks due to the workload.
they were authorized and paid 30 minutes of overtime. This practice
was stopped in November 1978 when the nurses were informed that
they were not entitled to 30 minutes of overtime pay for working
through lunch.

The certifying officer submits the following questions:
a. Are the claimants entitled to payment for the extra quarter hour at the over-

time rate under the provisions either of 5 U.S.C. 5542(a) or the FLSA, 29 U.S.C.
207 even though the quarter hour was not reflected on the related certified Time
and Attendance Records?

b. If the answer to question a is affirmative, to what degree, If any, should the
overtime be offset against the thirty minute compensated meal period? Would
corrected Time and Attendance Cards be required?

c. If the answer to question b is negative, how is the excess duty-free mealtime
to be treated?

d. Is an additional payment for Sunday Premium Pay resulting from the re-
quirement for early reporting authorized either for the period prior to May 1976
or for the period thereafter?

e. In view of the fact that documentary evidence is to a large extent not avail-
able, to what extent may employee entitlements be inferred from administrative
statements, residual records, and employee statements?

Overtime for Federal employees is authorized by title 5, United
States Code, and by the Fair Labor Standards Act (FLSA), 29 U.S.C.

201 et 8eg. (1976), for employees who are not exempt from the ELSA.
An employee's entitlement to overtime compensation may be based on
title 5 or the FLSA, or both. Employees to whom both laws apply may
be entitled to overtime compensation under whichever one of the laws
provides the greater benefit. 54 Comp. Gen. 371 (1974).

Section 5542 of title 5, United States Code (1976), provides that:
(a) • * ' hours of work officially ordered or approved in excess of 40 hours

In an administrative workweek, or * * * in excess of 8 hours in a day, per-
formed by an employee are overtime work and shall be paid for * •

Only that overtime which is ordered or approved in writing or
affirmatively induced by an official with authority to order or approve
overtime is compensable. See Winton Lee Slade, B—186013, Septem-
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ber 13, 1976, and Baylor v. United States, 198 Ct. CI. 331, at 359, 360
(f72). Additionally, excused absences with pay (leave, holiday) are
"hours worked" under this law.

On May 1, 1974, the Fair Labor Standards Act Amendments of
1974, Public Law 93—259, approved April 8, 1974, extended FLSA to
Federal employees. The FLSA requires payment of overtime compen-
sation to nonexempt employees for hours worked in excess of 40 hours
per week. 29 U.S.C. 207 (1976).

Under the provisions of 29 U.S.C. 204(f) (1976), the Office of
Personnel Management is authorized to administer the provisions of
FLSA. See B—51325, October 7, 1976. Under the FLSA, a non-
exempt employee becomes entitled to overtime compensation for hours
of work in excess of 40 hours a week for all work which management
"suffers or permits" to be performed. For purposes of this law, ex-
cused absences with pay are not considered hours worked. See Federal
Personnel Manual (FPM) Letter No. 551—1, para. 3c, and Attach-
ment 4, May 15, 1974.

The Air Force informs us that four of the nurses involved are clas-
sified as nonexempt and five of the nurses are classified as exempt from
the FLSA. If any questions arise concerning the proper FLSA status
of these nurses, they should be directed to the Office of Personnel Man-
agement which has the authority to make final determinations as to
whether Federal employees are covered by the various provisions of
the Act. See B—S 1325, previously cited.

Those nurses who are exempt from FLSA are entitled to compensa-
tion for the overtime work, if at all, only under the provisions of title
5. Those nurses who are nonexempt from FLSA are entitled to over-
time compensation either under title 5 or FLSA, whichever law pro-
vides the greater benefit. While it appears the nurses regularly reported
15 minutes early, they are entitled to overtime compensation only in
certain instances.

On those occasions when the nurses reported 15 minutes early and
received a 30-minute duty-free lunch period, the duty-free lunch period
should be set off against the shift schedule of 8 hours and 15 minutes,
resulting in an actual working time of 7 hours and 45 minutes. This
setoff applies to both exempt and nonexempt status nurses. See 47
Comp. Gen. 311 (1967) ; Frank E. illcGuffln, B—198387, June 10, 1980;
and Attachment 4 of FPM Letter No. 551—1, May 15, 1974. Thus, there
is no entitlement to overtime compensation during the time setoff is
available. It would appear the nurses received duty-free luncheons un-
less they claimed otherwise on the time and attendance records.



178 DECISIONS OF THE COMPTROLLER GENERAL (&1

Thus, the only tinie the nurses would be entitled to overtime com-
pensation under the circumstances presented are those times when they
reported 15 minutes early and worked through lunch without receiving
any overtime compensation. The overtime compensation should be
computed either under title 5 or under FLSA, whichever is applicable
in the individual's case.

Prior to 1918, the nurses apparently were overpaid when they
were authorized 30 minutes of overtime when they worked through
their lunch breaks. They worked only 8 hours and 15 minutes, and
therefore would have been entitled to only 15 minutes of overtime a day
at most. As noted, the practice stopped in November 1978, when it was
determined that overtime compensation was not permitted. Thus, the
question arises whether the overpayments should be waived under the
authority of 5 U.S.C. 5584 (1916), or offset against the amounts now
claimed.

Waiver is authorized only where the collection would be against
equity and good conscience and not in the best interests of the United
States. In B—168323, December 22, 1969, we considered a case where
both overpayrnents and underpayments resulted from the same. mis-
conception on the part of the employing activity as to the proper
method of payment for the time worked. Since the employee had filed
a claim for additional overtime compensation and there was a net
benefit to him even after deducting the amounts owed by him from
the additional compensation to which he was entitled, we did not
consider that collection of the indebtedness by way of offset would be
against equity or good conscience and not in the best interests of the
United States. We held that where the overtime payable exceeds the
overpayment, which would be collected by offset, no waiver should be.
granted. However, where the overpayment exceeds the overtime pay-
able there appeared to be an adequate basis for waiving the indebted-
ness of the employee provided there is no indication of fraud, mnisrep-
resentation, fault or lack of good faith on the part of the employee.
See also 59 Comp. Gen. 246 (1980).

If the amounts now payable to the nurses by way of additional over-
time compensation and Sunday premium pay (see discussion that
follows) exceed the overpayments to the nurses, collection of the in-
debtedness by way of offset would not be against equity or good con-
science or against the best interest of the United States. However, if
the indebtedness exceeds the amounts now payable to the nurses, any
such overpayments should be considered for waiver. Under 4 C.F.R.

91.4(b) (1981), waiver may be granted by the head of the agency or
the Secretary concerned when the amount is not more than $500.
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In regard to whether Sunday premium pay may be authorized for
days instead of 1, an employee's entitlement to Sunday premium pay

is governed by 5 U.S.C. 5546 (a) (1976), which provides:
An employee who performs work during a regularly scheduled 8-hour period of

service which Is not overtime work as defined by section 5542(a) of this title a
part of which is performed on Sunday is entitled to pay for the entire Period
of service at the rate of his basic pay, plus premium pay at a rate equal to 25
percent of his rate of basic pay.

The nurses worked a part of Sunday on each of 2 regularly scheduled
working days. They are therefore entitled to premium pay for both
shifts except when the part worked on one of the Sunday shifts is
considered overtime. As the language of the statute plainly states,
only that time which is not overtime can be compensated as Sunday
premium pay. See James E. Sommerhctuser, 58 Comp. Gen. 56 (1979).
As previously stated, the only time the nurses would be entitled to
overtime would be on the days that they worked through lunch. There-
fore, they would not be entitled to Sunday premium pay on those
days.

Although the official time and attendance records reflect only a
standard 8-hour day with occasional overtime, this would not neces-
sarily defeat the nurses' claims for overtime compensation. The courts
have constructed and consistently applied a special standard of proof
for FLSA cases in which the employer has failed to discharge his
statutory duty to maintain accurate records. Under such circum-
stances, it is sufficient for the employee to prove that she has in fact
performed overtime work for which she was not compensated, and
produce sufficient evidence to show the amount and extent of that
work as a matter of just and reasonable inference. It is then incum-
bent upon the employer to produce evidence to negate that produced
by the employee. Christine D. Taliaferro, B—199783, March 9, 1981.

Additionally, we have held that while claims against the Govern-
ment must be predicated, if at all possible, upon official records, we
will accept other forms of evidence or documentation where agency
action has precluded official records from reflecting overtime. Christine
D. Taliaferro, B—199783, supra. In this case it is undisputed that the
nurses were regularly required to report 15 minutes earlier than their
scheduled shift and that their work schedules began or ended on
Sunday. Therefore, their time and attendance records, work schedules,
and other documents contained in the record present sufficient evidence
to support their claims. Thus, no corrective action is required on the
time and attendance cards.
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Additionally, we note that Maxine M. Alexander's claim was re-
ceived by this Office on August 25, 1980, while the other nurse's claims
were received on July 18, 1980. Section 71a of title 31, Tjnited States
Code, states that all claims cognizable by the General Accounting Office
(GAO) must be received by GAO within 6 years after the date the
claim first accrued or he barred from consideration. Thus, any claim by
Ms. Alexander prior to August 25, 1974, and any claim by the other
eight nurses prior to July 18, 1974, cannot be considered.

Accordingly, the voucher is returned for action consistent with the
above.

(B—202054]

husband and Wife—Divorce—Military Personnel—Transporta-
tion of Stored Property—Husband's Elections—Overseas Assign.
nient
The permanent change-of-station transportation and storage of household goods
entitlements are personal to the member of the uniformed .services. Whether to
release household goods in storage to a divorced ex-spouse or to use his trans-
portation entitlement to ship household goods to his divorced spouse at an alter-
nate location are matters primarily for the member to decide, considering any
property settlement agreement or court order.

Transportation—Household Effects—Military Personnel—Ship-
inent to Divorced Wife—Excess Cost Liability
Any excess charges incurred by a service member as a result of using his trans-
portation entitlement to ship household goods to his divorced spouse at an alter-
nate location must be borne by the member.

Storage-Household Effects.—Military Personnel—Time Limita-
tion—Divorce Effect—Property Awarded to Ex-Wife
Nontemporary storage at Government expense of a service member's household
goods should be terminated as soon as practicable after a State court awards the
stored property to the member's ex-spouse and the member declines to use his
transportation allowance to ship the goods to his divorced spouse. However, the
goods may be retained in storage for a reasonable time, not to exceed the mem-
ber's entitlement period, while the ex-spouse arranges for the disposition of the
goods.

Transportation—Household Effects—Military Personnel—Ship-
ment to Divorced Wife—Dual Entitlements—Supplementation
Agreements
It Is a matter for the service member to decide whether to use his transporta-
tion entitlement to ship household goods to his divorced spouse at an alternate
destination. That the ex-spouse is also a service member does not change this.
While each member is allowed his transportation entitlement in his own right
as a member, If one member agrees to use his entitlement to supplement the
other member's entitlement incident to dividing the household goods upon
divorce, he may do so.
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Transportation—Household Effects-.--Military Personnel—Ship.
ment to Divorced Wife—Authorization Propriety—Property
Awarded to Ex-Wife

When household goods are awarded to an ex-spouse of a service member incident
to their divorce, the member may authorize shipment of the ex-spouse's liouse
hold goods under the member's transportation entitlement at Government ex-
pense one last time since, although legally the property would no longer be the
member's or his dependent's property, it is recognized that ordinarily such
property has been shipped to its present location by the Government and is often
commingled with goods belonging to or to be used by the member's children.

Matter of: Shipment and Storage of Household Goods for Divorced
Service Members, December 31, 1981:

INTRODUCTION

The Assistant Secretary of the Navy (Manpower, Reserve Affairs,
and Logistics) has requested a decision answering questions regarding
the shipment and storage of household goods for divorced members of
the uniformed services under certain coridit ions. Our decision is sought
in anticipation of adding guidance in this area to Volume 1 of the
Joint Travel Regulations (1 JTR) to assist transportation officers in
administering the relevant entitlements. The request has been assigned
Control No. 80—32 by the Per Diem, Travel and Transportation Allow-
ance Committee.

The Assistant Secretary states that generally members' entitlements
to transportation arid/or storage for the dependents' household goods
are clearly prescribed, though one area is not addressed: whether a
member is still owner of the household goods when a divorce is in-
volved and whether the household goods may be shipped at Govern-
ment expense to the ex-spouse not residing with the service member
who has the transportation entitlement.

The determinative fact in these cases is that the transportation and
storage entitlements are the member's, not his dependents'. These en-
titlements are available only under certain conditions.

The specific questions asked were:
a. Under what circumstances must the member immediately release

property which is in storage at Government expense to a divorced
spouse?

b. If a member has a shipping entitlement under current permanent
change-of-station orders, can. the member be forced by court order to
involuntarily use that entitlement to deliver the property to a divorced
spouse at a distant location either at the member's or Government's
expense?

c. If the answer to question b is in the affirmative, would it be proper
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to bill the member for excess charges where shipping/storage entit1e
ments are exceeded?

d. If the answer to question b is in the negative, should nontemporary
storage at Government expense be terminated when the COUrt awards
the property to the spouse and the member declines to use his ship
ping entitlement to deliver the property?

e. 'Where two members married to one another are divorced, can
the senior member be forced to use a portion of his or her weight al-
lowance to supplement the weight allowance of the junior member
when the junior member's share of the property exceeds his or her
authorized weight allowance?

f. Is it proper for a member to sign DD Form 1299 (Application for
Shipment and/or Storage of Personal Property) for shipment of
property subsequent to the date the property was awarded to a di-
vorced spouse? Is the determining factor whet her or not dependent
children are involved?

ANALYSIS

Under the provisions of 37 'U.S.C. 406 (1976), a member who is
ordered to make a permanent change of station is entitled to transpor-
tation and storage of his and his dependents' household goods. These
entitlements are subject to implementing regulations, prescribed by
the Secretaries of the respective services, which are found in chapter 8,
1 JTR.

Under the applicable statutes and regulations transportation of a
member's personal property is an entitlement that is personal to the
member. B—19343O, February 21, 1979. The storage entitlement is like-
wise personal to the member. Therefore, generally, as to whether such
property is to be released or shipped to the divorced SPOUSO (questions
a and b) are matters for the member to decide. Ordinarily, it would
appear advisable for the member to comply with the terms of a prop-
erty settlement entered into incident to a divorce. Also, the member
may be held in contempt by a State court if he violates a State court
order to release such property to his divorced spouse. However, that
is a matter primarily between him, the spouse and the court.

Concerning whether the member is liable for excess costs of storage
or shipment of household goods (question c), weight allowances are
established at paragraph M8003 of 1 JTR, and members are authorized
to ship household goods to alternate destinations by 1 JTR, paragraph
M8009. The regulations provide that the member is to bear all trans-
portation costs arising from shipment in more than one lot, for dis-
ta.nce in excess of that between authorized places, and for weights m
excess of the established weight restrictions. 1 JTR, paragraph M8007—
2. This would apply to the situation where a member uses his trans-
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portation allowance to ship household goods to his divorced spouse at
an alternate destination.

As to whether nontemporary storage should be terminated when a
State court awards the property to the ex-spouse and the member (IC-
climes to use his transportation allowance to ship the household goods
to his divorced spouse (question d), the storage entitlement is limited
to the member's and his dependents' household goods. Where house-
hold goods in storage at Government expense are awarded to a person
who is no longer the member's dependent, then the member is no long-
er entitled to such nontemporary storage. Generally, it should be term-
inated as soon as practicable. We recognize, however, that at the time
the goods were placed in storage they qualified under the member's
entitlement. Therefore, we would not object to their remaining in
storage at Government expense for a short time, in no case exceeding
the member's authorized period of storage, while the ex-spouse ar-
ranges for their disposition.

It should be noted that the transportation and storage of household
goods entitlements for returning former dependents and their house-
hold goods to the United States when they are located outside the
United States are somewhat different than those of dependents lo-
cated in the United States. The entitlement to return of such an cx-
spouse and the ex-spouse's household goods from outside the United
States are authorized pursuant to 37 U.S.C. 406(h) by paragraphs
M7104 and M8303—3 of 1 JTR, and may be exercised even though the
marriage is terminated before the member is eligib] e for return trans-
portation. See 3 Comp. Gem. 960 (1974). The regulations establish
time limits within which such transportation must be completed:
within 1 year after the effective date of the final divorce decree or 6
months after the date of relief of the member from the overseas duty
station, whichever occurs first. These time limitations manifest the
intention that a member's ex-spouse under these circumstances be
given adequate time to arrange for such transportation.

As to the situation involving a divorce between two members
married to each other and the question of whether one member may be
forced to use a portion of his or her transportation entitlement to
supplement the other member's entitlement (question e), as noted
above, the transportation entitlement is personal to the member. It is a
matter for the member to decide whether to use his transportation
allowance to ship household goods to his divorced spouse at an alter-
nate destination; that the ex-spouse is also a member does not alter
this conclusion.

Finally, as to whether it is proper for a member to sign DD Form
1299 for shipment of property subsequent to the date the property
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was awarded to the ex-spouse. (question f), the same type of analysis
would apply as was made in answering question ci al)ove. The mem-
her's entitlement iS limited to the shipment and storage of the mem-
ber's and his dependents' household goods, and the form requires the
member to certify that the property belongs to the member. Where
the property is awarded to a divorced spouse, it then legally becomes
that spouse's property. however, we recognize that the property in
most cases will have been shipped to its present location by the Gov-
ernment as the member's or his dependents' property. In many eases,
after divorce some of the property to be shipped will be property
belongmg to the member's children commingled with that of the cx-
spouse. Therefore, we would not object to the member using his trans-
portation entitlement to ship such property one final time incident
to dividing it as a result of a divorce. The next time the DD Form
1299 is revised, consideration should be given to modifying its lan-
guage to specifically cover these types of cases.

(B—202222]

Appropriations—Fiscal Year—Availability Beyond—Contracts—
Modification—Performance Extension
I)epartment of Interior entered into contract for necessary facilities and staff
to operate nonresidential project camps for youth. In last month of fiscal year
19'(). Interior executed modificatiomis to this contract extending period of 13cr-
forinanco of contract from Oct. 1, 1960, to May 31, 1961, and providing for a new
service to be performed by contractor during extension period. As Interior did
not have a omz Me need for services provided by modifications until they were
performed in fiscal 1981, they are chargeable to Interior's 1981 appropriation.
31 U.S.C. 712a permits use of annual appropriations only for expenses serving
the needs of the year for which the appropriation was made. Fact that supple-
mental agreements modified basic contract whi&I itself was properly c.harged to
1960 appropriation does not change this result. Only modifications within scope
of original contract may be charged to same appropriation as original contract.

Appropriations—Deficiencies—Anti-Deficiency Act—Violations—
Contracts—Modification
Antideficieney Act, 31 U.S.C. 665(a), forbids incurring of obligations in advance
of appropriations. A renewal option which extends performance of services for
an additional fiscal year may Only be exercised when funds for the new fiscal year
have been made available.

Matter of: Department of the Interior—Fiscal Year Appropriation
Chargeable for Contract Modifications, December 31, 1981:

The Assistant Secretary of Interior for Policy, Budget and Admin-
istration, requests our decision on the fiscal year appropriation, 1980
or 1981, to be charged for the. costs of modifications to a contract with
the Chico tnified School District, Chico, California (Chico). Essen-
tiaily, these modifications, entered into in the last month of fiscal year
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1980, were for services to be performed by Chico during fiscal year
1981. We conclude that only Interior's 1981 appropriation may be
charged for the costs of these supplemental agreements, and that the
supplemental agreements themselves were not properly made until
the 1981 appropriation was enacted.

As stated in the submission, the contract and the modifications pro-
vided for the necessary facilities and staff to operate nonresidential
project camps, each of which were to be eight weeks in duration, for
youth under the Youth Conservation Corps Act of 1970, as amended,
16 U.S.C. 1701 et. seq. Tinder the terms of the original contract, Chico
was to provide the necessary facilities and staff for the program's
camps from January 1, 1980, to September 30, 1980. In a modification
entered into on September '26, 1980, the contract was extended until
May 31, 1981. Additionally, on September '29, 1980, the parties entered
into another modification which provided that Chico would perform
the payroll services, previously performed by the Water and Power Re-
sources Services' Administrative Services Center, for the duration of
the contract. Interior contends that these modifications should be
charged to its 1980 appropriation.

Before determining whether Interior's 1980 appropriation can be
charged for these modifications, we must determine the availability
period of this appropriation. Section 1706 of title 16 of the United
States Code states that funds appropriated for carrying out the pur-
poses of the Youth Conservation Corps Act are to remain available
for obligation for 2 fiscal years. However, the Department of the In-
terior and Related Agencies Appropriation Act, fiscal year 1980, Pub.
IA. No. 96—126,93 Stat. 954, provides:

That the following sums are appropriated * * for the fiscal year ending Sep-
tember 30, 7980 * * C:

C C * C C * S

For expenses necessary to carry out the provisions of the Act of August 13, 1970,
as amended by Public Law 93—408, $54,000,000 * * [Italic supplied.]
The appropriation act further provides, in section 306: "No part of
any appropriation contained in this Act shall remain available for ob-
ligation beyond the current fiscal year unless expressi?, so provided
herein." 93 Stat. 980 [italic supplied]. Since these provisions are the
latest expression of Congressional intent on the availability of this
appropriation, they override the language in 16 U.S.C. 1706. See 58
Comp. Gen. 321,323 (1979).

Section 712a of title 31 United States Code permits use of annual
appropriations only for expenses serving the needs of the year in which
the appropriation was made. Therefore, Interior can only use funds
from its 1980 appropriation for obligations incurred during fiscal year
1980 which will fulfill a bona tide need arising within this period of
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availability. See 44 Comp. Gen. 399, 401 (1965); 33 id. 57,61(1953).
While the modifications in question were executed (luring fiscal year
1980, they may be pronerly charged to Interior's 1980 appropriation
only if Interior had a bona fide need for them in fiscal year 1980.

Determination of what constitutes a boia fide need of a particular
fiscal year depends primarily upon the facts and circumstances of a
particular ease. 44 Comp. Gen. 8upra. Generally, contracts for services
may only he, made for the duration of the appropriation period because
a bona fide need for a particular service usually only arises at the time
the services are to be peiforined. See B—187881, October 3, 1977;
B—174226, March 13, 1972. The period of performance of service con-
tracts can extend beyond the duration of an appropriation period only
where the portion of the contract to be performed after the expiration
of the appropriation period is not severable from the portion per-
formed during this period. See 60 Comp. Gen. 219 (1981).

The modification entered into between Interior and Chico which
provided that Chico perform payroll services in the subsequent fiscal
year is clearly not such a nonseverable service contract. Interior had
no need for the payroll services to be provided by Chico on September
29, 1980, the date this modification was executed. Interior's need for
these services only arose when these services had to be performed, .c.,
between October 1. 1980, and May 31, 1981, when the employees of these
camps had to be paid.

Furthermore, insofar as the modification executed on September 26,
1980, provided that Chico continue to supply staff for the operation of
the camps during fiscal year 1981, this modification also may be char-
aeterized as a service contract. Interior's need for staff to operate the
camps did not arise on September 26, 1980. Only at the beginning of
each 8-week camp period did Interior have any need for staff to oper-
ate the camps. The performance of this modification was thus severable
from the performance of the underlying contract.

Consequently, although Interior executed both these modifications at
the end of fiscal year 1980, it did not have a bona fide need for these
services until fiscal year 1981, the fiscal year in which Chico was to
perform these services. Therefore, as Interior's 1980 appropriation was
only available during fiscal year 1980, Interior could not charge this
appropriation for the costs of these services. Instead, Interior's 1981
appropriation should be used to fund these services, both of which
commenced on October 1, 1980, under the terms of the modifications.
See 44 Comp. Gen. sizpra, at 401—402; B—187881, snpra.

Even if the modification of September 26, 1980, is not considered
a service contract but rather one to provide facilities from October 1,
1980, to May 31, 1981, for the operations of the camps, with the pro-
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visionto provide staff merely incidental to the one providing fac.ilitie,
this modification still may not be charged to the fiscal year 1980 ap-
propriation. Interior did not have a bona fide need for these facilities
until the beginning of each eight week camp period. Since the time
for performance of the modification did not begin until fiscal year
1981, Interior clearly did not have a need for these facilities when it
executed the contract at the end of fiscal year 1980. Therefore, the cost,
of this modification can only be charged to Interior's 1981 appropria-
tion.

It must be emphasized that these modifications are not chargeable
to Interior's 1980 appropriation merely because they modify a con-
tract properly chargeable to this appropriation, Only modifications
which provide for additional work within the scope of the original
contract may be charged to the same appropriation as the original
contract. &e 44 Comp. Gen., supra, at 401—402. These modifications
executed in September 1980 are not additional work within the scope
of the original contract. Rather, they are, more properly classified as
separate, albeit related, contracts and as such they must be charged to
Interior's fiscal year 181 appropriation according to the rules dis-
cussed above.

Finally, we note that the Antideficiency Act, 31 U.S.C. 665(a),
forbids the incurring of obligations in advance of available appro-
priitions to pay for them. B—198574, February 2, 1981. By attempting
to extend performance of a contract into a subsequent fiscal year be-
fore appropriations for that year had become available, Interior vio-
lated the Act. To provide for continued performance in a subsequent
fiscal year, Interior may include in its service contracts renewal op-
tions which would enable it, solely at its discretion, to extend the pe-
riod of performance of these contracts through the following fiscal
year. However, Interior may only exercise these options when the ap-
propriation for the subsequent fiscal year becomes available for obli-
gation.

(B—202965]

Contracts—Negotiation—Offers or Proposals—Signatures—Au-
thority Questioned—Time for Establishing
Where an agency questions authority of individual signing offer to hind the
offeror firm, it must allow that firm an opportunity to provide proof of signatory
authority after closing time for receipt of proposals. This decision extends 49
Comp. Gen. 527.

Contracts—Negotiation——Offers or Proposals—Manual Signature—
Photocopies—Acceptability
Where the preposal submitted Is a photocopy of a complete, manually signed
original, it is a binding, properly executed offer.
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Matter of: Cambridge Marine Industries, Inc., December 31, 1981:

Cambridge Marine Industries, Inc., protests the rejection of its low
offer as being nonresponsive under Request for Proposals (RFP)
N00104—81—R—ZA21 issued by the Department of the Navy. The RFP
called for the manufacture and delivery of a quantity of stuffing tubes
for use in nuclear submarines. The Navy found that the Cambridge
offer was nonresponsive because, in the contracting officer's view, it
was improperly executed. In this regard, the contracting officer deter-
mined that the signature on the offer was not that of a person desig-
nated to contractually bind Cambridge. Furthermore, the Navy found
the signature to be deficient because the Cambridge offer consisted of
two photocopies of a completed and signed RFP with no original copy
submitted.

For the following reasons, we believe the Navy erred in its determi-
nation that the Cambridge offer was nonresponsive.

Agent's Authority To Bind Cambridge

The Navy reports that the Cambridge offer was signed by Peter J.
Plaxa, and that the contracting officer reviewed the contracting activ-
ity's company files on Cambridge and Herley Industries, a Cambridge
affiliate, and found no "Bidder's Mailing List Application" (Standard
Form 129) or any other documentation which indicated that Mr. Plaxa
was authorized to sign offers on behalf of Cambridge. Additionally,
the contracting officer concluded that going back to Cambridge after
the closing date for receipt of proposals to obtain evidence of Mr.
Pla.xa's authority would give that company an unfair advantage over
other offerors because, in the Navy's view, such an action would give
Cambridge "the opportunity of affirming cr denying the authority of
the person signing the offer on its behalf."

Cambridge disputes the Navy's claims that it had no Standard Form
129 or other documentation on file which authorized Mr. Plaxa to
contractually bind the company. During the course of this protest
Cambridge has submitted to the Navy and to our Office documents,
including a Standard Form 129, which contain Mr. Plaxa's name and
which, Cambridge asserts, were on file with the contracting agency at
the time of the closing date for receipt of proposals. The Navy denies
having any of this evidence on file prior to the closing date for receipt
of proposals.

It is unnecessary to resolve this f:ctual dispute, since we believe
that the Navy should have permitted Cambridge to submit evidence
of Plaxa's authority after the date set for the receipt of initial
proposals.
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Since 1970 our Office has held that in advertised procurements a
bidder may furnish proof of agency, that is, of an individual's author-
ity to sign offers on behalf of a company or other bidding entity, sub-
sequent to bid opening and that the failure to furnish such informa-
tion at bid opening will not render a bid nonresponsive. 49 Comp. Gen.
527 (1970). In that case we stated:

If a principal should establish that a bid was submitted on its behalf by an
individual not authorized to enter into contracts for him, the Goveriiment would
have a possible cause of action against such unauthorized individual. * * *
Therefore, it can be expected that any false disavowals would not go unchal-
lenged by the agent. In any case, the Government has ample means to protect
itself against fraudulent practices by bidders.

We do not believe the rule should be more strict in a negotiated
procurement. In this respect, the Navy recognizes our prior holding
and somewhat inconsistently implies that it would have accepted
evidence of Plaxa's authority from Cambridge after the proposal due
date but that none was submitted. The Navy cites New Jersey Manu-
facturing Com.pany, Incorporated, B—179589, January 23, 1974, 74—1
CPD 25, for the proposition that a bidder [offeror] will be allowed
only a reasonable amount of time after bid opening in which to submit
evidence of a questioned agency after which time the bid may be
declared nonresponsive. The holding in that decision, however, reason-
ably assumes the fact that the bidder or off eror, at the very least, was
on notice of the agency's concern and was offered an opportunity to
provide the necessary evidence of authority. In the instant case, Cam-
bridge was not informed by the Navy that Mr. Plaxa's agency was
questioned before the proposal was rejected, and, therefore, Cambridge
had no reason to submit any evidence, especially since it believed that
this evidence was already on file with the Navy.

Based on the evidence submitted to the Navy and to our Office
by Cambridge with the protest, we believe that Mr. Plaxa was in fact
authorized to sign the offer in question.

Photocopy Signature

Cambridge reports that it prepared and signed its offer, made two
photocopies of the complete signed offer and submitted both photo-
copies to the Navy. Canibridge states that it has been its normal prac-
tice to submit an original offer and one photocopy, but that in this
case it inadvertently mailed both photocopies while keeping the
original for its files.

In rejecting the Cambridge offer as nonresponsive, the Navy made
the following determination:
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The offer submitted by Cambridge Marine is Xeroxed and the offer does not
contain a manual signature. Nothing accompanied the offer indicating an inten-
tion to be bound thereto by Cambridge Marine. The contracting officer has ex-
amined the company files of Cambridge Marine and Ilerley Industries * * * and
found nothing contained in either file indicating an intention to be bound by a
Xerox signature * * . To accept a Xerox signature without any substantiating
evidence that such is the formal policy of the company would, in effect, be giving
Cambridge Marine the proverbial "two bites at the same apple." They could
affirm or disaffirm the policy which would give them the options of allowing their
offer to he accepted or rejected. The test in cases where the offer is not manually
signed should be whether the offer as submitted will result in a binding contract
upon the acceptance thereof without resort to further communication to ascertain
the offeror's intention.

In making this determination, Navy analogized this circumstance to "unsigned
bid" situations in which we have held that such a bid is nonresponsive because
the contracting officer has no assurance that the bid was submitted by someone
with authority to bind the bidder. For that reason, acceptance of such a hid would
not have automatically obligated the named bidder to perform the contract ad-
vertised. B—160856, March 16, 1967. In this regard, for example, we have held
that an unsigned bid stamped with a facsimile of the bidder's signature could not
be considered for award. Id. Also, a bid with the typewritten or rubber-stamped
name of the bidder, but without any signature, is nonresponsive. See, e.g.,
B—160125, November 25, 1966.

We believe this offer was legally binding and that the Navy's anal-
ogy to our cases dealing with unsigned bids is inappropriate since it
is clear that the Cambridge offer was in fact manually signed. The
offer submitted was, in effect, a duplicate of the original, and we
doubt that Cambridge would be in a position to disavow the binding
effect of its offer if it later chose to do so. This is not the same as a
rubber-stamped "signature" which can be affixed by aiiyone having
access to the stamp. Rather, it was the actual signature of the party
authorized to sign offers on the firm's behalf. In our view, the offer
should have been accepted.

Award was made to the second low offeror, Sayco, Ltd. In these
circumstances, we ordinarily would recommend that the Navy termi-
nate tile Sayco contract and award to Cambridge if otherwise proper.
The Navy, however, has advised us that Sayco's production of the
basic quantity is 85 percent complete and that production of an option
quantity has been underway for several months. We do not believe
it to be in the Government's best interest to recommend that the Navy
terminate the Sayco contract because a change in contractors at this
time could delay deliveries of essential nuclear submarine components.
However, by letter of today, we are bringing this decision to the at-
tention of the Secretary of the Navy with our recommendation that
steps be taken to preclude recurrence of the procurement deficiencies
noted in this decision.

The protest is sustained.
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OCTOBER, NOVEMBER, DECEMBER 1981

AMERICAN CHEMICAL SOCIETY
Contracting with Government

Profit prohibition
Prohibition in Federal incorporation charter regarding compensation

prevents American Chemical Society (ASC) from receiving normal cost-
plus-fixed-fee contract to give ACS reasonable return on work for Gov-
ernment. In view of Court of Claims decision in American Chemical
Society v. United States, 438 F. 2d 597 (1971), prior decisions (45 Comp.
Gen. 638, B—157802, Feb. 24, 1967 and July 7, 1967) holding that ACS
could not be paid mortgage interest under Federal contracts will no
longer be followed 146

ANTI-DEFICIENCY ACT (See APPROPRIATIONS, Deficiencies, Anti-
deficiency Act)

APPOINTMENTS
Administrative errors

Ineligibility of employee
Subsequent appointment to same position

Retroactive application precluded
Individual was terminated from employment with the Forest Service

after appointment was found to be erroneous, was reemployed tempo-
rarily in lower-graded position after break in service, and was then
properly appointed to original position. He claims compensation and
othcr benefits. For period of employment prior to termination claimant
is entitled to compensation earned, lump-sum payment for accrued
annual leave, service credit for annual leave accrual purposes, recredit
of accrued sick leave to his leave account and payment for retirement
deductions withheld. No entitlement exists to backpay for period after
termination of original appointment since neither termination nor
appcintment to temporary lower-graded position constitutes unwarranted
or unjustified personnel action under Back Pay Act, 5 U.S.C. 5596.
Entitlement to service credit for retirement is for determination by
Office of Personnel Management. 58 Comp. Gen. 734 is extended 127

APPROPRIATIONS
Deficiencies

Anti-deficiency Act
Violations

Contracts
Modifications

Antideficiency Act, 31 U.S.C. 665(a), forbids incurring of obligations
in advance of appropriations. A renewal option which extends perform-
ance of services for an additional fiscal year may only be exercised when
funds for the new fiscal year have been made available 184

vn
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APPROPRIATIONS—Continued

Fiscal year
Availability beyond

Contracts
Modification

Performance extension
Department of Interior entered into contract for necessary facilities

and staff to opel ate nonresidential project camps for youth. In last month
of fiscal year 1980, Interior executed modifications to this contract ex-
tending period of performance of contract from Oct. 1, 1980, to May 31,
1981, and providing for a new service to be performed by contractor
during extension period. As Interior did not have a bona fide need for
services provided by modifications until they were performed in fiscal
1981, they are chargeable to Interior's 1981 appropriation. 31 U.s.c.
712a permits use of annual appropriations only for expenses serving the
needs of the year for which the appropriation was made. Fact that
supplemental agreements modified basic contract which itself was prop-
erly charged to 1980 appropriation does not change this result. Only
modifications within scope of original contract may be charged to same
appropriation as original contract 184

State Department
Reimbursement

Overseas services to other agencies
Vietnam evacuation effect

Checks issued by United States Disbursing Officer before April 1975
evacuation of South Vietnam should be charged against State's fiscal
year 1975 appropriations since the accounting records that would have
shown the agency appropriations against which the checks would have
been charged were lost. To extent inconsistent, 56 Comp. Gen. 791
(1977) is overruled 132

ASSIGNMENT OF CLAIMS (See CLAIMS, Assignments)

ATTORNEYS
Hire

Independent
Contractor basis

Advisory commission authority
Dnited States Advisory Commission on Public Diplomacy

Contract entered into by the United States Advisory Commission on
Public Diplomacy with private law firm for legal services concerning
authority of the Advisory Commission and extent of its independence
does not constitute illegal personal services contract, since law firm was
hired on an independent contract basis requiring no more than minimal
supervision and not on employer-employee basis. Furthermore, type of
legal services required, involving legal analysis of authority and inde-
pendence of Advisory Commission, was not related to litigation within
jurisdiction of Department of Justice. Also, Advisory Commission's need
for second legal opinion, unencumbered by conflict of interest, was not
unreasonable under circumstances 69
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BIDS
Mistakes

Correction
Still lowest bid

Two mistakes claimed Page
Where the low bidder, alleging two mistakes in bid before award,

presents clear and convincing documentary evidence of mistake and
intended bid with respect to only one error, correction is allowed as to
that error, and waiver of second mistake due to omission of costs is
aflowed where record discloses that "intended bid" would remain low_ - 30

Intended bid price uncertainty
Correction inconsistent with competitive bidding system

Agency properly refused to consider bidder's work papers and to
allow correction of bid where there was discrepancy between unit and
extended price, bid would be low only if extended price governed, and
intended bid was not apparent from bid, since applicable regulation
does not allow correction of mistake in bid when another bidder would
be displaced as low bidder by the correction, unless intended bid can be
determined from bid itself 118

Unit price v. extension differences
Rule

Discrepancy between unit price and extended price, where bid would
be low only if extended price governed, is not correctable as clerical
error since it cannot be ascertained from bid which price was actually
intended 118
Unbalanced

Propriety of unbalance
Material unbalance

Solicitation clause prohibition
When procuring agency's best estimate involves unknown factors, so

there are no realistic safeguards to insure that mathematically unbal-
anced bid which is evaluated as low actually results in lowest cost to
Government, bid should be rejected under solicitation clause warning
against material unbalancing 99

BOARDS, COMMITTEES, AND COMMISSIONS
Advisory commissions

Procurement of services from parent agency
Statutory exemptions, etc.

United States Advisory Commission on Public Diplomacy
Although advisory committees ordinarily must obtain needed services

from parent agency, authority granted the U.S. Advisory Commission
on Public Diplomacy in 22 U.S.C. 1469(b) to procure services to the
same extent as authorized by 5 U.S.C. 3109 is sufficiently broad to allow
Advisory Commission to enter into contract with private law firm on
independent contractor consultant basis 69

CLAIMS
Assignments

Assignment of Claims Act
Notice requirements

Noncompliance
Waiver evidence

Although assignment did not comply with requirements of the Assign-
ment of Claims Act, the record establishes that the Government was
aware of, assented to and recognized the assignment of a contract.
Therefore, the Government should pay money owed under contract to
assignee
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CLAIMS—Continued
Assignments—Continued

Erroneous payments to assignor
After notice of assignment

Tufo case
Lease payments

Where the Government has received notice of a valid assignment, but
thereafter erroneously pays assignor, it remains liable to assignee for
the amount of the erroneous payment 53

COMMERCE BUSINESS DAILY
Advertising procurements, etc. (See ADVERTISING, Coinmcrce Business

Daily)

COMMISSIONS (See BOARDS, COMMITTEES, AND COMMISSIONS)

COMMUNICATION FACILITIES
Contracts

Automatic call distributing systems
Restrictive specifications

Reasonableness
Regulated carrier's protest

General Accounting Office (GAO) has no basis to conclude that pro-
visions in solicitation for an automatic call (listributilig system do not
reflect agency's legitimate needs where protester, a regulated public
utility offering telephone services, complains that provisions make it
impossible for a regulated carrier to bid, but does not show that the
agency's rationale for including the provisions is unreasonable 35

COMPENSATION
Downgrading

Saved compensation
Effect of Civil Service Reform Act of 1978

Employee who held a GS—13 position with the Department of the Air
Force transferred to a GS—12 position with the Department of Energy
after receiving notice that his GS—13 position would be transferred from
Colorado to Virginia incident to a transfer of function. lie is not, entitled
to grade and pay retention under 5 C.F.R. 536.202(a), since he was not
placed in a lower-grade position as a result of declining to transfer with
his function but, rather, as a result of his voluntary action based on his
belief that he might be separated 51
Experts and consultants. (See EXPERTS AND CONSULTANTS, Com-

pensation)
Overtime

Fair Labor Standards Act
Early reporting and/or delayed departure

Duty-free lunch period
Setoff

Civilian nurses who received 30-minute duty-free lunch break during
8-hour and 15-minute shift are not entitled to overtime compensation
under either title 5 or the Fair Labor Standards Act. The duty-free
lunch period should be set off against the shift schedule resulting in an
actual working time of 7 hours and 45 minutes 174
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COMPENSATION—Continued
Overtime—Continued

Fair Labor Standards Act—Continued
Early reporting and/or delayed departure—Continued

Lunch period not duty-free
Nurses

Civilian nurses are entitled to overtime compensation under either
title 5 or the Fair Labor Standards Act, whichever is applicable, on those
occasions when they reported 15 minutes eaily and worked through
lunch without receiving any prior overtime compensation 174

Evidence sufficiency
Fact that official time and attendance records reflect only standard

8-hour day with occasional overtime would not necessarily defeat em-
ployee's claim for overtime compensation. Where accurate records have
not been maintained, it is sufficient for employee to prove she has in
fact performed overtime work for which she was not compensated under
the FLSA, and produce sufficient evidence to show the amount and
extent of that work as a matter of just andreasonable inference. Other
forms of evidence or documentation are also acceptable. Here, it is
undisputed that the work schedules required the nurses to regularly
report 15 minutes early and their schedule either began or ended on a
Sunday 174

Fair Labor Standards Act v. other pay laws
Fact that employees are not entitled under 5 U.S.C. 5542 to overtime

compensation for certain traveltime has no bearing on whether they are
entitled to overtime under the Fair Labor Standards Act, FLSA. Where
FLSA provides an employee with a greater pay benefit than that to
which he is entitled under 5 U.S.C. 5542, the employee is entitled to the
FLSA benefit

Retroactive benefits
Exemption status

Erroneous agency determination
Department of Energy (DOE) questions retroactive entitlement of

Power Systems Dispatchers to overtime under Fair Labor Standards
Act (FLSA). Employees were considered exempt by prior agency (In-
terior) but determined to be nonexempt by DOE in 1979. Retroactive
payments based on DOE's determination of nonexempt status may be
made to the extent Office of Personnel Management (OPM) determines
duties of dispatchers were nonexempt throughout retroactive period.
Meat Graders, B—163450.12, Sept. 20, 1978, modified 152

Statute of limitations
Retroactive payments

Prior decision in Meat Graders, B—163450.12, Sept. 20, 1978, is modified
to remove bar to retroactive payments of FLSA overtime where employee
was erroneously classified as exempt by employing agency and should
properly have been nonexempt under published OPM guidance. How-
ever, where employing agency raises issue that there was a possible
change in employees' duties over 5-year period, OPM should determine
status of employees for all of the retroactive period in question and
employees are entitled to retroactive pay only for such period they are
properly in nonexempt status. Claims for retroactive payment are sub-
ject to 6-year statute of limitations. See 31 U.S.C. 71a and 237 152
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COMPENSATION—Continued
Overtime—Continued

Pair Labor Standards Act—Continued
Traveltime

Nonworkday travel
Employee v. agency scheduling Pag6

Two Army employees, nonexempt under the Fair Labor Standards
Act (FLSA), were authorized privately owned vehicle use as advanta-
geous to the Government. They drove to temporary duty station on a
Sunday and returned on a Saturday, their nonworkdays. The employees
are entitled to credit for hours of work under FLSA for time they spent
driving. The Army allowed employees to schedule travel and may not
subsequently defeat employees' entitlement to overtime compensation
by stating that travel should not have been scheduled in the manner
the employees chose lii

Inspectional service employees
Customs inspectors

Sunday and holiday compensation
Additional overtime compensation entitlement

Under Customs overtime provision at 19 U.S.C. 267 Customs inspector
who worked 8 hours on Sunday was paid 2 days' extra compensation
for Sunday work of up to 8 hours. lie is not entitled to additional over-
time compensation under 19 U.S.C. 267 for 15-minute period he worked
in excess of 8 hours on a Sunday. Regulations at 19 C.F.R. 24.16(g)
require employee to perform overtime services of at least 1 hour to be
entitled to overtime compensation under 19 U.S.C. 267 33
Premium pay

Sunday work regularly scheduled
Not overtime duty

Civilian nurses who worked a part of Sunday during their regularly
scheduled 8-hour period of service on each of 2 scheduled working (lays
are entitled to premium pay for both shifts under 5 U.S.C. 5546(a).
However, the nurses are entitled to premium pay for only 1 clay when th
part worked on the second scheduled workday is considered overtime 174
Traveltime

Hours of work under FLSA
Passenger in privately owned vehicle

Employees who travel as passeilgers on their nonworkdays during
hours which correspond to their regular working hours are entitled to
have such traveltime credited as hours of work under FLSA 115

CONTRACT DISPUTES ACT OF 1878
General Accounting Office jurisdiction

Resolution of contract disputes or claims. (See GENERAL ACCOUNT-
ING OFFICE, Jurisdiction, Contracts, Disputes, Contract Disputes

Act of 1978)

CONTRACTS
Amendments

Appropriation availability beyond fiscal year. (See APPROPRIA-
TIONS, Fiscal year, Availability beyond, Contracts, Modification)
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CONTEACTS—Continned
Annual contributions contract-funded procurements

Complaints
General Accounting Office review

Indian low-income housing projects
Annual contributions contract (ACC) between Department of Housing

and Urban Development (HUD) and Indian housing authority pursuant
to section 5 of the United States Housing Act of 1937, as amended, 42
U.S.C. 1437 et seq., is encompassed by GAO Public Notice entitled
"Review of Complaints Concerning Contracts Under Federal Grants,"
40 Fed. Reg. 42406 (1975), since agreement results in substantial transfer
of Federal funds to housing authority and since ACC required housing
authority to use competitive bidding in awarding contracts 85

Indian low-income housing
Federal competitive bidding principles

Applicability
Ambiguous bid

Basic principles of Federal competitive bidding require that all bidders
be treated fairly and equally and that bidder be precluded from deciding
after bid opening whether to assert that its lump-sum price or its incon-
sistent individual item prices are correct. Thus, Indian housing authority
which was required to adhere to Federal competitive bidding principles
acted improperly in accepting bid based on bidder's post-bid opening
explanation of intended bid where bid was subject to two reasonable
interpretations and was low only under interpretation proffered by
bidder 85

Preference to Indian concerns
Housing authority's failure to make award to Indian-owned enterprise

whose bid was eight percent higher than low bid from non-Indian owned
firm was proper since solicitation required award to low bidder and
neither it nor HUD regulations or Indian Self-Determination and Edu-
cation Assistance Act, 25 U.S.C. 450e(b), required preference be granted
to Indian-owned firm in particular procurement 85
Awards

Delayed awards
Awardee no longer low bidder

Where award date was unavoidably delayed so as to shorten contract
performance period by one month, award to bidder evaluated as low
under performance period specified in solicitation is not improper even
though awardee would not be low under evaluation based on shorter
actual performance period, since competition was fair, prices had been
exposed, and probable cost of resolicitation would exceed difference in
prices bid by protester and awardee 48

Small business concerns. (See CONTRACTS, Small business concerns,
Awards)

Contract Disputes Act
General Accounting Office jurisdiction. (See GENERAL ACCOUNT-

ING OFFICE, Jurisdiction, Contracts, Disputes, Contract Disputes
Act of 1978)

Discounts
Payment date determination

Rule in Foster case
Applicability to late payment cases. (See CONTRACTS, Payments,

Past due accounts, Payment date determination, Rule in Foster
case)
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CONTRACTS—Continued

Grant-funded procurements
Bid preparation costs

Recovery criteria Page
When complainant has not shown what actual bid price would have

been under revised specifications, complainant has not shown that it
had substantial chance for award, entitling it to bid preparation costs.
This decision extends 60 Comp. Gen. 414 6

Competitive system
Compliance

Award with intent to materially modify contract performance
conditions

Contracting officer may not make award whiich he knows is not based
on conditions under which performance will occur, since such action
undermines integrity of competitive procurement system and deprives
Government of lower or better terms which it might otherwise obtain.
This decision extends 60 Comp. Gen. 414 6

Scope of General accounting Office review
Grantor-agency decisions

General Accounting Office review of grantor agency decision on com-
plaint regarding grantee procurement will be limited to whether decision
was reasonable, in light of agency regulations encouraging free and open
competition. This decision extends 60 Conip. Gen. 414 6

General Accounting Office review
Exhaustion of administrative remedies requirement

General Accounting Office will review complaints regarding procure-
ments under EPA construction grants, provided complainant has ex-
hausted administrative remedies by seeking review by grantor agency.
This decision extends 60 Comp. Gen. 414 6

Finality of administrative determinations
Grant administration matters

Minority subcontracting goals
General Accounting Office (GAO) will not review the merits of a

potential subcontractor's complaint against a grantee's determination
that the complainant was not an eligible minority business enterprise.
This is a matter of grant administration cognizable by the grantor agency,
not GAO. 60 Comp. Gen. 606 is extended 131

Modification of contract
Scope of modification

General Accounting Office will consider complaint regarding contract
modification when it is alleged that modification changed scope of con-
tract and therefore should have been subject of new procurement. This
decision extends 60 Comp. Gen. 414 6

Protest timeliness
Non-solicitation impropriety allegations

Reasonable-time standard
In future, grant complaints regarding matters other than alleged

solicitation deficiencies must be filed with GAO within reasoivible time,
and 4 months after adverse decision by grantor agency will not be con-
sidered reasonable time. This decision extends 60 Comp. Gen. 414 6
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CON'fltACTS—Contlnued
Mistakes

Allegation before award. (See BIDS, Mistakes)
Modification

Appropriation availability beyond fiscal year. (See APPROPRIA-
TIONS, Fiscal year, Availability beyond, Contracts, Modification)

Beyond scope of contract
Options exercised

Purchase changed to lease
New competition recommended Page

A modification which converts a contract for the acquisition of disk
drives from a purchase, with virtually no post-acquisition Government
right to assure equipment performance, to a 5-year lease-to-ownership
plan, with expansive rights in the Government to enforce newly added
performance requirements over the full term of the lease, so substantially
alters the rights of the parties as to be beyond the scope of the original
contract and results in a contract substantially different from that for
which the competition was held. Therefore, a new competition should
be conducted 42
Negotiation

Offers or proposals
Manual signature

Photocopies
Acceptability

Where the proposal submitted is a photocopy of a complete, manually
signed original, it is a binding, properly executed offer 187

Preparation
Costs

Morgan case
Claimant is not entitled to recover proposal preparation costs because

procuring agency's postaward, cost realism analysis indicates that claim-
ant's proposal would not have been the best buy for the Government.
Therefore, the claimant did not have a substantial chance of receiving
the award and the claimant was not prejudiced or damaged 106

Signatures
Authority questioned

Time for establishing
Where an agency questions authority of individual signing offer to

bind the offeror firm, it must allow that firm an opportunity to provide
proof of signatory authoiity after closing time for receipt of proposals.
This decision extends 49 Comp. Gen. 527 187

Time limitation for submission
Sufficiency of time for response

When offeror had solicitation available for review for period of months,
and agency issued amendment deleting restriction affecting that offeror
and extending date for receipt of initial proposals by 13 days, offeroi had
adequate opportunity to respond to solicitation 35

Pre-proposal conference
Agency discretion

Agency was under no obligation to hold a preproposal conference
since such conferences are held at the agency's discretion 35
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CONTBACTS—.Conttnued
Negotiation—Continued

Requests for proposals
Specifications

Minimum needs
Detailed requirements Page

Specification which describes with particularity the performance
objectives of the telephone call distributing system being procured,
including the manner and sequence for accomplishing specific functions,
will not be questioned by GAO when protester does not show that
contracting agency has no reasonable basis for imposing detailed re-
quiremeutsof this type 35

Restrictive
Inability to meet

Fact that the protester, or even all regulated public utilities, cannot
meet Government's requirements is not per se indicative that solicita-
tion unduly restricts competition 35

Options
Exercised

Modification of contract terms
Beyond scope of contract. (See CONTRACTS, Modification,

Beyond scope of contract, Options exercised)
Payments

Past due accounts
Late charges

Government liability
Contract provisions

Veterans Administration (VA) is obliged to pay the Gas Service
Company late payment charges on the invoices submitted since (1) the
contract between VA and Gas Service incorporates by reference Gas
Service's rules and regulations on file with the Kansas Corporation Com-
mission; (2) these regulations provide for the assessment of late payment
charges when payment is not received by the company by the delin-
quency date; and (3) although the Government's checks were issued and
mailed before the delinquency dates, they were not received by Gas
Service until after such dates 166

Payment date determination
Payment by mailed check

Absence of statute or contract provision
The date of issuance of a Government check does not constitute the

date of payment for late payment and prompt payment discount pur-
poses. We confirm that B—107826, July 29, 1954, overruled 31 Comp.
Gen. 260 and 18 id. 155. Government has an obligation to at least issue
and mail its checks sufficiently in advance to assure their receipt by the
vendor, in the regular course of the mails, on or before the delinquency
date or the final discount date, respectively, to avoid liability for prop-
erly authorized late payment charges or to obtain the benefit of the
vendor's discount, unless a Federal statute or the parties by contract
provide otherwise. The parties should establish in the contract what
constitutes the effective date of payment 166
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CONTRACTS—Continued
Payments—Continued

Past due accounts—000ntinued
Payment date determination—Continued

Rule in Foster case
Applicability to late payment cases Page

For purposes of determining the effective date of payment, late pay-
ment cases should be treated the same as prompt payment discount
cases since the former is assessed and the latter offered because of the
time value of the money to vendors. B—107826, July 29, 1954, is ex-
tended 166
Protests

Authority to consider
Grant procurements. (See CONTRACTS, Grant-funded procurements,

General Accounting Office review)
General Accounting Office procedures

Information sufficiency
Clarification requests by GAO

Duty to make
GAO's duty under section 21.2(d) of Bid Protest Procedures to seek

clarification of inadequately stated protest is applicable only where
initial protest letter fails to state any basis for protest. Where initial
protest adequately states basis of protest for one or more issues, section
21.2(d) is not applicable; it is the protester's duty to diligently pursue
all other aspects of protest in a timely manner 35

Timeliness of protest
Additional information supporting timely submission

Additional materials submitted n support of a timely protest will be
considered as part of the protest. The additional materials provide only
the rationale for the protest basis clearly stated in the initial protest__ -- 42

Date basis of protest made known to protester
Doubtful

Protest that evaluation was improper, filed within 10 working days
from the time the protester was informed by the agency that another
bidder had been awarded the contract, is timely even though protester
could possibly have discovered grounds of protest earlier since doubts
as to timeliness are resolved in favor of protester and timeliness is meas-
ured from the time protester learns of agency action or intended action
which protester believes to be inimical to its interests 48

Initial adverse agency action date
Mistake correction before award

Protests initially filed with contracting agency must be subsequently
filed with GAO within ten working days of protester's receipt of agency's
denial or they will be dismissed as untimely and protester's attempt to
continue protest with agency does not toll the period for filing with
GAO 118

Solicitation improprieties
Prior decision is affirmed because protester has not shown any errors

of law or fact in concision that the initial adverse agency action occurs
when the agency proceeds with the closing, as scheduled, instead of
taking the corrective action suggested by the protester 109
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CONTRACTS—Continued
Protests—Continued

General Accounting Office procedures—Continued
Timeliness of protest—Continued

Mistake claims
Protest status Page

Adthough claims for equitable relief from an alleged mistake in bid
filed after award have not been subject to timeliness requirements of
General Accounting Office (GAO) Bid Protest Procedures, protest
seeking bid correction and award properly is subject to timeliness rules
as effectiveness of remedy is dependent on prompt resolution of the
matter 118

New issues
Unrelated to original protest basis

Timeliness of protest depends upon timeliness of specific bases of
protest. Information submitted in support of timely raised bases of pro-
test will be considered. However, where protester in its initial protest
complains that several specific solicitation provisions are restrictive and
later in its comments on the agency report alleges that a different pro-
vision is restrictive, allegation contained only in report comments is
untimely. Similarly, specific arguments first raised in protester's report
comments are untimely where protester first contended in the report
comments that specific portions of the specification describe a com-
petitor's product, but only contended in its initial protest that the
specification was generally limited to one product 35

Interested party requirement
Protest to contract modification

A potential competitor for equipment which has been the subject of a
contract modification is an "interested party" to challenge, the modifi-
cation as a change beyond the scope of the contract requiring a new
competition 42
Small business concerns

Awards
Review by GAO

Procurement under 8(a) program
Contractor eligibility

Whether management agreement between 8(a) firm and large business
removes management and control over daily operations from 8(a) firm so
that firm would not be eligible for 8(a) assistance under statutory criteria
is matter within reasonable discretion of Small Business Administration.. 141

Scope
Certificate of Competency requirement

While General Accounting Office (GAO) will generally not review
SBA decision to issue a COC absent a prima facie showing of fraud or
that information vital to responsibility determination was wilfully dis-
regarded, GAO will consider protest that SBA has disregarded its pub-
lished regulations concerning its right to review elements of responsibility
other than those referred to SBA by procuring agency. However, general
rule applies to protest against SBA judgmental determination that pro-
tester lacked elements of responsibility relating to quality control and
other issues referred to SBA by contracting agency 142
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CONThACTS—Continued
Small business concerns—Continued

Awards—Continued
Small Business Administration's authority

Certificate of Competency
Scope of factors for consideration Page

Where contracting agency determined that small business concern
lacked certain elements of responsibility relating to bidder's technical
capability and past performance and, upon referral to Small Business
Administration (SBA) for Certificate of Competency (COC), SBA's in-
dependent review disclosed additional areas of concern regarding bidder's
financial capacity, SBA's denial of a COC based upon all factors in
record is unobjectionable. Protester's argument that 13 C.F.R. 125.5(a)
(1981) restricts SBA's right of review to those elements referred by the
contracting agency is not persuasive since it would result in SBA's
having to issue a COC to a firm which it believes cannot perform the
contract, a result inconsistent with the intended purpose of the COC
program 142

Size determination
Procurement under 8(a) program

Although SBA may have committed an oversight by awarding to firm
it arguably should have known was large, protester has not shown that
SBA acted fraudulently or in bad faith 79

Specifications
Changes, revisions, etc.

After award. (See CONTRACTS, Modification)

CUSTOMS

Employees
Overtime services

Reimbursement
Customs Service inspectional employees. (See COMPENSA-

TION, Overtime, Inspectional service employees, Customs,
inspectors)

DEBT COLLECTIONS
Waiver

Civilian employees
Compensation overpayments

Overtime
Waiver v. setoff

Although the practice was stopped in November 1978, civilian nurses
received compensation for 30 minutes of overtime when they worked
through their lunch breaks. In actuality, they worked only 8 hours and
15 minutes and therefore would have been entitled to only 15 minutes of
overtime. If the amounts now payable to the nurses by way of additional
overtime compensation and Sunday premium pay exceed the overpay-
ments to the nurses, collection of the indebtedness by way of offset
would not be against equity or good conscience or against the best
interests of the United States. However, if the indebtedness exceeds the
amounts ow payable, any such overpayments should be considered for
waiver under 5 U.S.C. 5584 174

DIVORCE (See HUSBAND AND WIFE, Divorce)
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EQUIPMENT
Communication systems

Automatic
Telephone call distributing systems. (See COMMtINICATION

FACILITIES, Contracts, Automatic call distributing systems)

EXPERTS AND CONSULTANTS
Compensation

Aggregate limitation
Not for application

Independent contractor's services Page

Since contract U.S. Advisory Commission on Public Diplomacy
entered into with private law firm was on independent contractor basis,
statutory limitation in 22 U.S.C. 1469, which only applies when services
are procured from individuals as employees, was not applicable and did
not limit amount of compensation that could be paid to law firm

FAIR LABOR STANDARDS ACT
Overtime

Compensation. (See COMPENSATION, Overtime, Fair Labor Standards
Act)

Fair Labor Standards Act v. other pay laws
An employee's entitlement to overtime compensation may be based

on either title 5, U.S. Code, or the Fair Labor Standards Act (FLSA),
29 U.S.C. 201 et seq., or both. Employees to whom both laws apply are
entitled to overtime compensation under whichever one of the laws pro-
vides the greater benefit 174

Traveltime. (See COMPENSATION, Overtime, Fair Labor Standards
Act, Traveltime)

Traveltime compensation. (See COMPENSATION, Traveltiine, Hours of
work under FLSA)

FARM CREDIT ADMINISTRATION
District retirement plans

Examination and audit requirements
Employee Retirement Income

Security Act of 1974
Applicability

Since Farm Credit district retirement plans must be submitted for
prior approval of Farm Credit Administration, FCA employees cannot
thereafter be viewed as independent for purposes of performing audits
required by section 103 of the Employee Retirement Income Security
Act of 1974, as amended 170

FEDERAL AID, GRANTS, ETC.
Bids. (See CONTRACTS, Grant-funded procurements)

FEDERAL COMMUNICATIONS COMMISSION
Ship radio inspectors

Holiday v. regular overtime compensation
Federal Communications Commission employee performed ship in-

spection duties on Saturday, Nov. 11, 1978 (Veterans l)ay)—a holiday.
Pursuant to 5 t.S.C. 6103(b) (1) (1976), employee had received Friday,
Nov. 10, 1978, as a paid holiday off. Employee is not entitled to 2 days'
additional holiday pay for work on Saturday because meaning of term
"holiday" in controlling agency regulation requires reference to 5 U.S.C.
6103 to determine established legal public holidays and section 6103(b) (1)
provides that instead of a holiday that occurs on Saturday, the Friday
immediately before is a legal public holiday
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FEDERAL GRANTS, ETC.
Grantee contracts. (See CONTRACTS, Grant-funded procurements)

FEDERAL PROCUREMENT REGULATIONS
Orders under ADP Schedule

Synopsis in Commerce Business Daily
Options to be exercised

Lease-purchase agreements Page
Federal Procurement Regulation sec. 1—4.1109—6 requirement that

agency publish Commence Business Daily announcement of agency's
intent to convert Automated Data Processing Equipment from lease to
purchase under Ger'eral Services Administration schedule contract is a
necessary prerequisite to the exercise of a purchase option for such
equipment 111

FEES
License, permit, etc. fees

Incidental to training programs
Appropriation availability

Instructor training
Department of Defense

Prohibition of 5 U.S.C. 5946 does not apply to payments authorized
by 5 U.S.C. 4109. Payment of licensing fee is necessary expense directly
related to training since, without payment of the membership fee,
AMETA instructors will not have access to training materials, nor will
their trainees be eligible for certification as practitioners 162

GENERAL ACCOUNTING OFFICE
Jurisdiction

Contracts
Disputes

Contract Disputes Act of 1978
Applicability to assignees' claims

Contracting officer forwarded assignee's claim to General Accounting
Office (GAO) for resolution because he lacked jurisdiction to resolve it.
Claimant then appealed that decision to the agency's board of contract
appeals, but nevertheless requested and received suspension of board
proceedings pending GAO decision, reserving the right to pursue the
appeal if GAO denies the claim. GAO, however, will not consider the
claim uiiless the board first affirms the contracting officer's conclusion,
since otherwise the claimant inappropriately would have two chances at
a favorable administrative resolution 125

Criteria of GAO review
GAO will not review procedures leading to award of contract to the

terminated contractor where claimant has not requested review and
there is no possibility of corrective action by way of reinstating termi-
nated contract since contract requirement has been fully performed -- - 114

Election effect
Contractor under pre-March 1, 1979, contracts has filed "constructive

change" claim originally made to contracting officer in March 1980. If,
regardless of filing, contractor has made conscious election to proceed
under Contract Disputes Act of 1978, General Accounting Office (GAO)
may not consider claim since consideration would give contractor a
forum it would not otherwise have under Act. Alternatively, if contractor
has elected to proceed under disputes clause of its contracts, GAO may
not consider claim because claim involves a question of fact
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GENERAL ACCOUNTING OFFICE—Continued
Yurisdiction—Continued

Contracts—Continued
Disputes—Continued

Contract Disputes Act of 1978—Continued
Money damage claims Page

Claim for money damages arising out of agency cancellation of post-
March 1, 1979, contract on basis that award was erroneous is for resolu-
tion under Contract I)isputes Act of 1978 and, therefore, cannot be
considered by General Accounting Office (GAO) 114

Under disputes clause
Fact questions

Even though Army alleges that constructive change claim filed at
GAO is time-barred, allegation does not entitle GAO to decide legal
validity of defense. Fact remains that claim, on its face, is not for GAO's
review since claim involves a question of fact; moreover, Armed Services
Board of Contract Appeals (or Court of Claims) may ultimately decide
legai validity of defense under all relevant factual circumstances

Grants-in-aid. (See CONTRACTS, Grant-funded procurements,
General Accounting Office review)

Modification
Although protests against contract modifications usually are matters

of contract administration which we will not review, we will consider
protests which contend that a modification went beyond the scope of the
contract and should have been the subjeat of a new procurement 42

Small business concerns. (See CONTRACTS, Small business con-
cerns, Awards, Review by GAO)

Small business matters
Procurement under 8(a) program. (See CONTRACTS, Small busi-

ness concerns, Awards, Review by GAO, Procurement under
8(a) program)

Labor-management relations
Civil Service Reform Act effect

Grievance not filed
Rights not solely based on agreement

Civilian employee of Dept. of Army was detailed to higher-grade
position for period of 42 days. Collective bargaining agreement provided
for temporary promotion with backpay for details beyond 30 days.
Agency objects to submission of the matter to GAO since same collective
bargaining agreement provides that employees must use negotiated griev-
ance procedures to resolve grievable issues. GAO will not assume juris-
diction over claims filed under 4 C.F.R. Part 31 where the right relied
upon arises solely under the collective bargaining agreement and one
of the parties to the agreement objects to submission of the matter to
GAO. However, if otherwise appropriate, GAO will consider, under 4
C.F.R. Part 31, matters subject to a negotiated grievance procednie,
despite the objection of a party, where the right relied upon is based on
a law or regulation or other authority which exists independently from
the collective bargaining agreement and no gräevance has been filed -- - 20
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GENERAL ACCOUNTING OFPICE—Continued
Jurisdiction—Continued

Labor-management relations—Continued
Civil Service Reform Act effect—Continued

Grievance procedure elected
Party objection to GAO review Page

Employees of Library of Congress asserting claims for retroactive
temporary promotion and backpay in connection with overlong details
filed grievances under collective bargaining agreement. After receipt of
agency decision at step two of grievance procedure, union filed claims
with General Accounting Office (GAO) pursuant to 4 C.F.R. Part 31,
seeking to extend the remedy granted by the agency. The agency objects
to submission of the matter to GAO. In instances where a claimant has
filed a grievance with the employing agency, GAO will not assert juris-
diction if a party to the agreement objects since to do so would be dis-
ruptive to the grievance procedures authorized by 5 U.S.C. 7101—7135.
Moreover, the issue of the timeliness of the grievances is primarily a
question of contract interpretation which is best resolved pursuant to
grievance-arbitration procedures 15

Grievance v. claims' settlement
Jurisdictional policy differences

The jurisdictional policies established in this case for claims filed with
GAO under 4 C.F.R. Part 31 involving matters of mutual concern to
agencies and labor organizations differ from those established in 4 C.F.R.
Part 22 (1981). The differences are based upon differences in the respec-
tive procedures and are designed to achieve a balance between GAO's
statutory obligations under title 31 of the United States Code and the
smooth functioning of the procedures authorized by the Ferleral Service
Labor-Management Relations Statute, 5 U.S.C. 7101—7135 20

Small business concerns. (See CONTRACTS, Small business concerns,
Awards, Review by GAO)

GRANTS
Grant-funded procurements. (See CONTRACTS, Grant-funded pro-

curements)
HOLIDAYS

Created by Executive Order
Inspectional services

Compensation rate
Ship radio inspectors

Federal Communications Commission employee performed ship in-
spection duties on Monday, Dec. 24, 1979, which was considered a
holiday by Executive order for purposes of pay and leave of specified
Federal employees. Express limitation of Executive order to executive
branch employees precludes consideration of Monday, Dec. 24, 1979,
as a holiday within the meaning of 47 C.F.R. 83.74(a)(4) (1979), and
5 U.S.C. 6103, which limit the term "holiday" tø Government recognized
legal pubic holidays and other designated national holidays. We conclude
for purposes of applying the ship inspection overtime provisions that
days which are declared to be holidays for Government employees by
Executive order are not to be considered holidays which would entitle
the employee to the special pay. 26 Comp. Gen. 848 (1947) 3
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HUSBAND AND WIPE
Divorce

Military personnel
Transportation of stored property

Husband's elections
Overseas assignment Page

The permanent chan,e-of-station transportation and storage of house-
hold goods entitlements are personal to the member of the uniformed
services. Whether to release household goods in storage to a divorced
ex-spouse or to use his transportation entitlement to ship household
goods to his divorced spouse at an alternate location are matters pri-
marily for the member to decide, considering any property settlement
agreement or court order 180

Real estate expenses incident to transfer. (See OFFICERS AND EM-
PLOYEES, Transfers, Real estate expenses, Husband and wife
divorced, etc.)

Validity
Foreign

Acceptance criteria
Military pay and allowances

The General Accounting Office will not question the validity of the
divorce and subsequent remarriage of a Navy petty officer, notwith-
standing that the divorce was rendered by a foreign court, where it
appeared that the petty officer had long resided in the foreign country on
a permanent duty assignment; the foreign court had jurisdiction over the
subject matter of the divorce; and the foreign divorce decree would be
recognized as valid by American State courts 104

JOINT TRAVEL REGULATIONS
Proposed amendments

Military personnel
Overseas

Return transportation of ex-faznily members
Time limitation extension

Proposed amendment to the Joint Travel Regulations, to increase
from 6 months to 1 year after relief of uniformed services member from
his overseas duty station during which transportation of ex-family mem-
bers must take place, should not be implemented. Any extension of time
for travel beyond that currently allowed may be authorized only if justi-
fied on an individual case basis when it can be shown that the return
took place as soon as reasonably possible after the divorce and departure
of the member from the overseas station 82

LEAVES OF ABSENCE
Lump.sum payments

Rate at which payable
Increases

Prevailing rate employees
Separation after effective date of increase

Lump-sum annual leave payments made to prevailing rate employees
may be adjusted to reflect the increase in new rates of pay commencing
after the effective date of Public Law 96—369 only if the employee per-
formed service after the effective date of the act as required by sub-
section 114(0) of the act
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LEAVES OF ABSENCES—Continued
Sick

Recredit of prior leave
Break in service

What constitutes
Service with Federally funded private, etc. organizations Page

Employee who had a break in Federal service of over 3 years seeks
recredit of sick leave on basis that he was employed by various organiza-
tions and instrumentalities that receive Federal funding. Employee
contends that such employment avoids a break in service in excess of
3 years. Under 5 C.F.R. 630.502(b)(l), a recredit of sick leave is per-
mitted when an employee's break in service does not exceed 3 years.
Since service with private organizations or state instrumentalities that
receive Federal funding does not constitute Federal service, employee
may not have sick leave recredited 83

MARRIAGE
Divorce. (See HUSBAND AND WIFE, Divorce)

MILITARY PERSONNEL
Divorce. (See HUSBAND AND WIFE, Divorce)
Household effects

Transportation. (See TRANSPORTATION, Household effects, Military
personnel)

OFFICERS AND EMPLOYEES
Appointments. (See APPOINTMENTS)
Consultants. (See EXPERTS AND CONSULTANTS)
Contracting with Government

Public policy objectionability
Exception

Unwarranted
Agency did not act improperly in rejecting low bid from concern owned

by employee of Federal Government because, while such contracts are
not expressly prohibited by statute, except in certain situations not
present here, they are undesirable and should not be authorized except
where Government cannot otherwise be reasonably supplied. Fact that
service would be more expensive from other sources provides no support
for determination that service cannot be reasonably obtained except
from concern owned by employee of the Government 65
Downgrading

Saved compensation. (See COMPENSATION, Downgrading, Saved
compensation)

Hours of work
Traveltinie

Travel inseparable from work
Federal Aviation Administration employees

Uncommon tours of duty
Federal Aviation Administration employees assigned to remote radar

site at Sawtelle Peak, Idaho, are entitled to be compensated for travel
time to and from Ashton, Idaho, where employees are required to pick up
and return Government vehicles anzl other special purpose vehicles neces-
sary to negotiate route to radar site. This duty is an inherent part of and
inseparable from their work and is compensable as hours of work under
5 U.S.C. 5542(b) (2) 27
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OFFICES ARD EMPLOYEES—Continued

Pay retention
Downgrading. (See COMPENSATION, Downgrading, Saved com-

pensation)
Relocation expenses

Transferred employees. (See OFFICERS AND EMPLOYEES, Transfers)
Real estate expenses. (See OFFICERS AND EMPLOYEES, Transfers,

Real estate expenses)
Transfers

Expenses
Relocation, etc.

Erroneous separations
Back Pay Act applicability Page

Employee's claim for relocation expenses which he would have received
but for an improper personnel action may be paid under the Back Pay
Act, 5 U.S.C. 5596. Therefore, he may be paid travel expenses of his
dependent and transportation of household goods to hi new official
station. He may also be paid temporary quarters subsistence allowance
at the new station which is within the United States, but he is not
entitled to a house-hunting trip or expenses of purchase and sale of
residences because his old station is not within the United States, its
territories or possessions, Puerto Rico, or the Canal Zone 57

Government v. employee interest
Merit promotion transfers

Relocation expense reimbursement
Absence of agency regulations

Eugene R. Platt, 59 Comp. Gen. 699 (1980), held that when an agency
issues a vacancy announcement under its Merit Promotion Program
such action is a recruitment action and when an employee transfers
pursu ant to such action the transfer should normally be regarded as
being in the interest of the Government in the absence of agency regu-
lations to the contrary. The Commission on Civil Rights requested a
review of this decision. On reconsideration, we affirm Eugene R. Piati.
The Commission did not have regulations on this subject and the job
vacancy announcement was unrestricted as to reimbursement, contained
no limitations on geographic area of consideration, and did not differen-
tiate between Commission employees and others as to entitlements -- - 156

Issuance of agency regulations
Eugene R. Platt, 59 Comp. Gen. 699 (1980) was silent on the question

of how agencies may effectuate a policy as to when to authorize reim-
bursement of zeiccation expenses pursuant to meit promotion tiansfers.
However, our decision does not preclude the General Services Adminis-
tration, the Office of Personnel Management, or the employing agency
from issuing regulations on relocation expenses and meiit promotions
stating conditions and factcrs to be consideed in detei mining whether a
transfer is in the interest of the Gc.vernmeiit. Payment of relocation
expenses need not automatically be tied to the existence of a vacancy
announcement issued pursuant to a Merit Promotion Program
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OFFICES .&ND EMPLOYEES—Continued
Transfers—Continued

Miscellaneous expenses
Maintenance costs

Condominium dwelling
Sale Page

Expenses for repairs, maintenance, cleaning, and painting in connec-
tion with owner's sale of cooperative apartment may not be allowed as
reimbuisable relocation expenses under paragraph 2—6.2d of the FTR.
Claim for stock transfer tax may be allowed under this authority. This
decision was extended by 61 Comp. Gen. (B—205614, Apr. 13,
1982) 136

Tuition forfeiture
Employee of Department of Housing and Urban Development who

transferred from New York to Washington, D.C., in July 1978 is not
entitled to reimbursement of school tuition deposit for his child's educa-
tion which he forfeited when the child withdrew from school because of
employee's change of permanent station. Tuition foifeiture is not within
"miscellaneous expenses" reimbursable under the Federal Travel Regu-
lations (FTR). This decision was extended by 61 Comp. Gen.
(B—205614, Apr. 13, 1982) 136

Real estate expenses
Condominium dwelling

Sale of ownership interest
Carrying charge reimbursement

Employee who transferred from New York to Washington, D.C. in
July 1978 claims relocation expenses in the form of carrying charges
deducted from his equity refund in connection with the sale of his
cooperative apartment. In the absence of evidence clearly establishing
different arrangement, we will consider an interest in a cooperatively
owned apartment building to be a form of ownership in a residence for
which real estate expenses may be reimbursed as provided under the
FTR. Since carrying charges in a cooperative usually contain items such
as interest and principal payments on the mortgage, insurance, utilities,
cost of management and maintenance, they cannot be considered a cost
incident to the sale of a residence for which reimbursement is authorized
under the FTR. This decision was extended by 61 Comp. Gen.
(B—205614, Apr. 13, 1982) 136

Foreclosure sale
Litigation expenses

Employee of the Forest Service sold residence within 1 year of transfer
in a sheriff's sale under court order following foreclosure. Employee may
not be reimbursed under 5 U.S.C. 5724a(a) (4) for costs assessed by the
court in connection with foreclosure and sale since Federal Travel Regu-
lations para. 2—6.2c specifically precludes reimbursement for costs of
litigation 112
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OFFICES AND EMPLOYEES—Continued
Transfers—Continued

Real estate expenses—Continued
Husband and wife divorced, etc.

House sale
Transferred employee sold her interest in residence to former husband.

Although sale of interest in residence constitutes residence transaction
within meaning of 5 U.S.C. 5724a(a)(4) and Federal Travel Regulations
(FTR) pala. 2•6.l, broker's fee paid may not be reimbursed absent
showing that employee was legally obligated to make such payment to
brokerage firm under law of state where residence was located. Employee
may be reimbursed legal and advertising costs, but since she held title
to residence with person not a member of immediate family at the time
of the sale, as defined in FTR pam. 2—l.4d, reimbursement is limited to
extent of her interest in residence

Relocation expenses
Miscellaneous expenses. (See OFFICERS AND EMPLOYEES, Tran-

fers, Misceilaneous expenses)
Time limitation

Transportation of household effects. (See TRANSPORTATION,
Household effects, Time limitation)

Temporary quarters
Absences

Effect on subsistence expenses reimbursement
After reporting to his new duty station in Albuquerque, New Mexico,

and beginning occupancy of temporary quarters, employee and family
moved to Aberdeen, South l)akota, for balance of authorized 30-day
period. Employee was also on temporary duty and annual leave for
several days during this period. The fact that the employee was away
from both his old and new duty stations and that he was on annual
leave is not determinative of his entitlement. lie may be paid temporary
quarters expenses for the days he was on annual leave, provided the
agency determines that his taking leave di ci not cause an unwarranted
extension of the period of his occupancy of temporary quarters 46
Transportation

Dependents. (See TRANSPORTATION, Dependents)
PAY

Readjustment pay ment to reservists on involuntary release
Recoupment

Retirement
Bankruptcy effect

An Air Force officer who received readjustment pay upon discharge
subsequently enlisted and completed 20 years of active duty for retire-
ment. Upon retirement, the member's retired pay was withheld until an
amount equal to 75 percent of his readjustment pay was recouped as is
required under 10 U.S.C. 687(f). Although the member received a dis-
charge in bankruptcy effective shortly after he retired, this (lid not entitle
him to receive the retired pay withheld under section 687. Deduction
from retired pay in the amount of 75 percent of readjustment pay is not
a debt and, therefore, it is not discharged by an adjudication of personal
bankruptcy 67
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PERSONAL SERVICES
Contracts

Compliance with Federal procurement, etc. statutes Page
When agency contracts under authority of 5 U.S.C. 3109 with con-

sultant on independent contractor basis, it is still required to follow
formal contracting procedures and otherwise comply with the applicable
statutory and regulatory provisions governing Federal procurements
and the recording of obligations. Although the U.S. Advisory Commission
on Public Diplomacy did not follow proper procedures in this respect in
contract it entered into with private law firm we do not object to pay-
ment of contract claim in this case because the Advisory Commission
has authority to contract and because the law firm satisfactorily per-
formed its obligations under the contract. Also, the parent agency—the
International Communication Agency—has indicated its willingness to
pay the claim 69

REGULATIONS
Joint Travel. (See JOINT TRAVEL REGULATIONS)

RETIREMENT
Farm Credit district plans

Examination and audit requirements. (See FARM CREDIT ADMIN-
ISTRATION, District retirement plans, Examination and audit
requirements)

SALES

Lottery
Multiple drawings

Subsidiary bids
New lottery recommended

Recommendation is made that Department of Energy conduct a new
lottery, which includes the prior unsuccessful bidders who are still in-
terested in obtaining an award under the solicitation, but only one of
the two subsidiaries of parent corporation which participated in the
previous lottery. If the previously successful subsidiary is not selected,
its contract should be terminated for the convenience of the Govern-
ment. Distinguished by B—204821, March 16, 1982 121

Unfair advantage consideration
Natural gas sales

Statutory requirement that all interested persons be afforded a full
and equal opportunity to acquire petroleum products is not satisfied
when two subsidiaries of the same parent corporation participate sepa-
rately in a lottery sale. Distinguished by B—204821, March 16, 1982 121

SMALL BUSINESS ADMINISTRATION
Authority

Small business concerns
Contract awards. (See CONTRACTS, Small business concerns,

Awards, Small Business Administration's authority)
Contracts

Contracting with other Government agencies
Procurement under 8(a) program

Award validity
Adverse size determination after award

Award of 8(a) contract is not affected by adverse size determination
made by SBA subsequent to award 79
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SMALL BUSINESS ADMINISTRATION—Continued
Contracts—Continued

Contracting with other Government agencies—Continued
Procurement under 8(a) program—Continued

Contractor eligibility
Termination Page

Small Business Administration (SBA) regulations which interpret
Small Business Act as requiring full hearing prior to termination from
8(a) program of firm found to be a large business are to be accorded
great deference, and will be accepted where the protester has not shown
interpretation to be unreasonable 79

STATUTES OF LIMITATION
Claims

Date of accrual
Relocation expenses

Erroneous separation
Back Pay Act applicability

Employee was mistakenly returned to California from Vietnam in
1973 for separation. About 1 months later he was reemployed in Wash-
ington State. After a timely appeal of the separation the Civil Service
Commission, in 1978, found that he had been improperly separated. The
separation action was canceled and he was retroactively shown in a pay
status during the 1 month interim period his claim for relocation
expenses from California to Washington did not accrue until the CSC
determination was made; therefore, it was not barred by the 6-year time
limit on filing claims (31 U.S.C. 71a) when ified in GAO in 1980 57

STORAGE
Household effects

Military personnel
Time limitation

Divorce effect
Property awarded to ex-wife

Nontemporary storage at Government expense of a service member's
household goods should be terminated as soon as practicable after a
State court awards the stored property to the member's ex-spouse and the
member declines to use his transportation allowance to ship the goods to
his divorced spouse. however, the goods may be retained in storage for a
reasonable time, not to exceed the member's entitlement period, while
the ex-spouse arranges for the disposition of the goods 180

SUBSISTENCE
Actual expenses

Maximum rate
Reduction

Meals, etc. cost limitation
Lodging cost not incurred

Employee on temporary duty assignment questions agency's authority
to issue guidelines limiting reimbursement for meals and miscellaneous
expenses to 46 percent of the maximum rate for actual subsistence
expenses when traveler incurs no lodging expenses. Agency may issue
guideline alerting employees that the maximum amount considered
reasonable under ordinary circumstances is 46 percent of the statutory
maximum, but it should also provide that amounts in excess of 46 per-
cent may be paid if adequate justification based on unusual circum-
stances is submitted 13
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SUBSISTENCE—Continued
Per diem

Actual expenses. (See SUBSISTENCE, Actual expenses)

TELEPEONES
Contract for automatic distributing system. (See COMMUNICATION

FACILITIES, Contracts, Automatic call distributing systems)

TRANSPORTATION
Dependents

Immediate family
Grandchildren

Legal guardianship status
State law requirements

Grandchildren who are not under the legal guardianship of an employee
of the Department of Defense or of his spouse may not be considered
that employee's dependents for the purposes of establishing entitlement
to travel and transportation allowances under the Joint Travel Regula-
tions or overseas allowances under the Department of State Standardized
Regulations even though those grandchildren reside with the employee
at his overseas station. Status of legal guardianship is determined by
applicable state law 149

Rousehold effects
Military personnel

Shipment to divorced wife
Authorization propriety

Property awarded to ex-wife
When household goods are awarded to an ex-spouse of a service mem-

ber incident to their divorce, the member may authorize shipment of the
ex-spouse's household goods under the member's transportation entitle-
ment at Government expense one last time since, although legally the
property would no longer be the member's or his dependent's property,
it is recognized that ordinarily such property has been shipped to its
present location by the Government and is often commingled with goods
belonging to or to be used by the member's children 180

Dual entitlements
Supplementation agreements

It is a matter for the service member to decide whether to use his
tranBportation entitlement to ship household goods to his divorced spouse
at an alternate destination. That the ex-spouse is also a service member
does not change this. While each member is allowed his transportation
entitlement in his own right as a member, if one member agrees to use
his entitlement to supplement the other member's entitlement incident
to dividing the household goods upon divorce, he may do so 180

Excess cost liability
Any excess charges incurred by a service member as a result of using

his transportation entitlement to ship household goods to his divorced
spouse at an alternate location must be borne by the member 180
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TRANSPORTATION—Continued
Household effects—Continued

Storage. (See STORAGE, Household effects)
Time limitation

Beginning and end of period
Administrative intent Page

A transferred employee, whose claim for shipment of household goods
was denied by the agency in accordance with para. 2—1.5a(2) of the
Federal Travel Regulations because the shipment took place more than
2 years after the effective date of the transfer, may not be reimbursed.
The employee reported to his new duty station before travel authoriza-
tion was signed but later date may not be used for computation of 2-year
period for regulations define effective date o? transfer as date employee
reports to new duty station (see FTR para. 2—1.4) and agency's clear
intent was to transfer employee on the earlier date 164

TRAVEL EXPENSES
Dependents. (See TRANSPORTATION, Dependents)

UNITED STATES ADVISORY COMMISSION ON PUBLIC DIPLOMACY
Authority

Contracting
Legal services. (See ATTORNEYS, Hire, Independent-contractor

basis, Advisory commission authority)

VIETNAM
Evacuation

loss of currency, etc.
Appropriation chargeable

Piasters abandoned or left on account
Loss of approximately $1,070,000 of piaster currency abandoned in

Vietnam may be charged to Gains and Deficiencies Account, 31 U.S.C.
492b, since piasters were acquiied and held for exchange transaction
operations and became worthless when South Vietnamese Government
fell. To extent inconsistent, 56 Comp. Gen. 791 (1977) is overruleth -- - 132

WORDS AND PHRASES
Annual contributions contract

Annual contributions contract (ACC) between Department of Housing
and Urban Development (HUD) and Indian housing authority pursuant
to section 5 of the United States Housing Act of 1937, as amended, 42
U.S.C. 1437 et seq., is encompassed by GAO Public Notice entitled
"Review of Complaints Concerning Contracts Under Federal Grants,"
40 Fed. Reg. 42406 (1975), since agreement results in substantial transfer
of Federal funds to housing authority and since ACC required housing
authority to use competitive bidding in awarding contracts
"Management and control over daily operations"

Whether management agreement between 8(a) firm and large business
removes management and control over daily operations from 8(a) fum
so that firm would not be eligible for 8(a) assistance under statutory
criteria is matter within reasonable discretion of Small Business Ad-
ministration 141
"Selective correction"

Where the low bidder, alleging two mistakes in bid before award,
presents clear and convincing documentary evidence of mistake and
intended bid with respect to only one error, correction is allowed as to
that error, and waiver of second mistake due to omission of costs is
allowed where record disclosures that "intended bid" would remain low... 30
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WORDS AND PHRASES—Continued
"Zone of active consideration for award"

Claimant is not entitled to recover proposal preparation costs because
procuring agency's postaward, cost realism analysis indicates that
claimant's proposal would not have been the best buy for the Govern-
ment. Therefore, the claimant did not have a substantial chance of
receiving the award and the claimant was not prejudiced or damaged_ - 106
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